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IN'THE UNITED STATES COURT OF FEDERAL
CLAIMS

Democracy Worldwide v. United States

No. 20-782C
Filed: September 30, 2020*

OPINION

BLAKE,J.

"This case arises out of a grant awarded by the United States Agency for Inter-
national Development (USAID) to Democracy Worldwide (DW), as autho-
rized by the Further Consolidated Appropriations Act of 2020, Pub. L. No.
116-94, 133 Stat. 2892 (2020). DW challenges the Agreements Officer (AO)’s
disallowance of DW’ purchase of personal protective equipment (PPE) and
other COVID-19 related costs for DW’ program activities during the pan-
demic. The AO disallowed the costs because the costs arose from items and
activities that were not contained in the approved grant agreement, and DW
did not first obtain approval from the AO. USAID contends that this Court
lacks jurisdiction over disputes arising from grants. For the reasons stated
below, we conclude that this Court has authority to review grants disputes and
affirm USAID’s disallowance of costs.

I. BACKGROUND

In November 2019, the Center of Excellence on Democracy, Human Rights
and Governance (DRG), within the Bureau of Democracy, Conflict and
Humanitarian Assistance (DCHA) of USAID announced $8,000,000 for
human rights programming and projects in Central Africa. USAID sought
applications for programs to increase protection for human rights defenders
through various methods, including, but not limited to, strengthening civil
society capacity to conduct civic education and activism, bolstering protec-
tions for journalists and human rights advocates, and conducting strategic
civil and human rights-based litigation. The Notice of Funding Opportunity

* Roxanne Cassidy (roxie.cassidy@gmail.com) is a 2021 graduate of The George Washing-
ton University Law School. She currently serves as a Judicial Law Clerk for the Honorable
Marian Blank Horn on the U.S. Court of Federal Claims.
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(NOFO) asked bidders to identify one or more countries in which to perform
their proposed work.

Seven organizations responded to the NOFO, from which USAID selected
Democracy Worldwide (DW) to perform a project in Cameroon. DW has a
long history of human rights programming across the globe, with an impres-
sive resume in Central and West Africa. Furthermore, its proposed program
to support human rights defenders in Cameroon received a near perfect score.

A. DW’s Program Proposal

DW proposed a program under the “Environment building” pillar of pro-
gramming. “Environment building focuses on strengthening the normative
frameworks (laws and policies) and institutional architecture that help states
respect their human rights obligations, as well as building the capacity of civil
society actors to promote those rights, monitor compliance, and demand
accountability.” DW’s proposed program addressed this pillar by training civil
society actors (journalists and activists) to mobilize communities and demand
action for poor governance and human rights issues. DW proposed quarterly
trainings and individual follow-on meetings with selected human rights activ-
ists and civil society groups.

B. Program Award

On January 15, 2020, USAID awarded DW $2,000,000 to implement its
proposed program. The grant agreement contained the project proposal and
DW?’s budget as an appendix. The agreement states that DW is bound by the
proposal that it submitted. To amend the grant agreement, DW would need to
submit a budget or program realignment to the AO for prior approval.
Headquarters and field staff initiated the first steps needed to commence
the program. The field staff, who all reside in Cameroon, invited civil society
actors in Cameroon to the training. The headquarters staff approached the
international experts to contract with them for their roles in this training.

C. First Tinining

DW planned the first training for civil society groups on April 15-17, 2020.
DW designed the training to increase institutional capacity to receive for-
eign funding by educating civil society groups on U.S. rules and regulations,
implement good management practices for non-governmental organizations
(NGOs), and teach best accounting practices and internal controls. The train-
ing would also cover the substance of human rights protections by bringing
in legal experts to present on human rights bodies generally and share their
experiences with strategic litigation and social activism. These experts would
include civil society activists from Kosovo who worked on the case of Diana
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Kastrati,' Togolese civil society activists from Faure Must Go,? and members
of the LUCHA movement in the Democratic Republic of the Congo.?

DW planned the training to take place in Yaoundé, Cameroon at the Hil-
ton Hotel. All participants and experts would also stay at the hotel. DW would
organize a “welcome” dinner for participants and trainers to network and
build rapport.

Along with its proposal, DW submitted a comprehensive budget for its
proposed project. The budget for each training contains a “supplies” line
item for the training. In the narrative, “supplies” for the trainings include
“assorted office supplies, such as flip charts, pens, folders, handouts, and name
tags.” In addition, the budget includes a line item for “supplies” in the “Other
Direct Costs” category. The narrative budget provides that these costs are
for “assorted office supplies for staff, including paper, pens, ink, staplers, and
anything necessary to daily operations.”

D. COVID-19 in Cameroon and Its Impact on DW’s Program

On March 6, 2020, Cameroon reported its first confirmed case of COVID-19.
A French national carried the virus to Yaoundé on February 24, 2020. From
there, cases increased exponentially. On March 18, 2020, Prime Minister
Joseph Dion Ngute closed Cameroon’s land, air, and sea borders. Given that
the borders were closed, it was no longer feasible for the proposed experts for
the first training to travel to Yaoundé in person. Accordingly, DW’s Program
Manager, Amanda McDowell, contacted Justin Baird, the Agreements Officer
Representative (AOR) at USAID, to alert him that the training would need to
make certain adjustments.

1. Hana Marku, For domestic abuse survivors, Kosovo’s justice system can be fatal, OpENDEMO-
crapcy (June 13, 2016), https://www.opendemocracy.net/en/5050/for-domestic-abuse-survivors
-kosovo-s-justice-system-can-be-fatal/ [https://perma.cc/KB7Y-8M7K].

2. Farida Nabourema, In Togo, There is Nowhere to Hide, Tire N.Y. Times (Oct. 6, 2020),
https://www.nytimes.com/2020/10/06/opinion/international-world/togo-activists-autocracy
.html [https://perma.cc/KP4K-2V3N].

3. LUCHA, Front LiNe Ders., https://www.frontlinedefenders.org/en/organization/lucha
[https://perma.cc/Z871.-9Z8N].
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The email exchange was as follows:

FROM: Amanda McDowell
TO: Justin Baird, USAID AOR
DATE: March 23,2020

Dear Justin,

Given the COVID-19 restrictions in Cameroon right now, DW needs to
make some adjustments to the first training. Borders are closed and we can’t
physically bring in our planned experts. Instead, we plan to rent a projector
and screen for the experts to give their presentations virtually. In addition,
our local staff will now have to give the presentations related to institution
building (specifically the sessions on budgeting, US rules and regs, etc.). We
also may have some additional costs depending on Cameroon’s rules re: covid
(e.g., for masks, sanitation, etc.).

Please let me know if this plan works for USAID. I await your guidance on
how to proceed.

Sincerely,
Amanda

FROM: Justin Baird, USAID AOR
TO: Amanda McDowell
DATE: March 23,2020

Amanda,
Thanks for the heads up. I appreciate your efforts to make the training go
torward in light of the changing circumstances. Let me follow up with the AO

on this and get back to you. In the interim, keep up the great work.

Best,
Justin
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FROM: Justin Baird, USAID AOR
TO: Morgan Huston, USAID AO
DATE: March 23,2020

Hi Morgan,

Please see below exchange from Amanda at DW. I think the remote training
should suffice to meet their program targets, especially considering DW field
staff will be there to do follow-on meetings.

Also, looks like they may want to purchase some masks/PPE for their field
staff/trainings. Is this approved?

Thanks,
Justin

NOTE: Mr. Baird attached the above email exchange from Ms. McDowell in
his email to Ms. Huston.

FROM: Morgan Huston, USAID AO
TO: Justin Baird, USAID AOR
DATE: March 25,2020

Justin,

Agreed, I think having the experts present remotely should be fine. Please
inform DW that any PPE purchase needs to comply with the guidance on the
USAID website. The FAQs are also helpful. If they have any other questions/
expenses, we can hop on a call to figure out if a budget/program realignment
1S necessary.

Thanks,
Morgan
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FROM: Justin Baird, USAID AOR
TO: Amanda McDowell
DATE: March 25,2020

Hi Amanda,

Following up on our earlier conversation re: PPE for DW’ Cameroon pro-
gram. You can purchase PPE just make sure it complies with the guidance on
the USAID website, e.g., is reasonable, etc. Morgan also noted that the FAQs
have some helpful information for grantees.

Let me know if it looks like we need to do a budget/program realignment in
light of the Covid restrictions.

Best,
Justin

Upon receiving Mr. Baird’s email on March 25, 2020, Ms. McDowell
alerted the field staff that USAID had approved the amended plan for the
first training. On April 10, 2020, just five days prior to the training date, the
Cameroonian government announced seven additional COVID-19 related
restrictions. Starting Monday, April 13, 2020, everyone would have to wear
a mask in public spaces. Further, the Hilton now required that all events
at their meeting spaces would have to provide hand washing stations at
the entrances and exits of their meeting rooms. It also charged additional
cleaning fees for hotel rooms and conference spaces. DW negotiated a flat
fee of $5000 for the conference space and the hotel rooms required for the
training.

Ms. McDowell, in concert with the field staff, purchased masks, latex
gloves, hand sanitizer, and thermometers for the participants and staff to
use while at the training. The field staff solicited price quotes from several
manufacturers and retailers. The cheapest option per mask was a manu-
facturer that required a 500-mask minimum. Because the COVID-19 pan-
demic appeared that it would last beyond the first training, DW decided
to order 500 masks. The field staff purchased large water Gerry cans, hand
soap, and plastic barrels to construct hand washing stations at the entrances
and exits of the training conference space. The field staff also chose to
purchase the masks, gloves, hand sanitizer, and thermometer from a local
retailer.

In addition, the field staff executed a contract with a medical contractor for
two nurses to come to the training to take temperatures and conduct periodic
checks on participants. As part of their contracts, DW paid the nurses a con-
sultant fee and provided them with per diem and the cost of lodging at the
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training venue hotel. The nurses would also test participants and DW field
staff for COVID-19.

The training was highly successful, and the participants reported that they
learned valuable lessons, which they planned to implement. The field staff
also set up individualized follow-on meetings for two weeks later with all the
participants to check in on their progress and to discuss next steps.

The quarter ended on June 30, 2020. Per the reporting schedule in the
grant agreement, DW submitted its quarterly programmatic reports as well as
its quarterly financial reports. In the quarterly report, DW included the PPE
and thermometers that it purchased for staff in the supplies contained in the
“other direct costs” budget category. It listed the PPE for participants, the
cost of the COVID-19 tests, and the hand washing stations in the budget line
items specifically for the training. DW placed the costs for the nurses under
consultant fees, which originally included only the trainers and legal experts.

In reviewing the quarterly report, Mr. Baird saw that DW charged approx-
imately $1500 for the masks, $350 for the hand washing stations, $3500 for
the nurses’ consultant fees and attendant expenses, $95 for thermometers,
and the $5000 flat rate for the additional sanitation for the conference space.
He confirmed that such expenses were not included in the grant agreement.
Accordingly, Mr. Baird forwarded the report to Ms. Huston, the AO, and
recommended disallowing the costs. Ms. Huston agreed with Mr. Baird and
sent a letter notifying Ms. McDowell that she would add $10,445 to DW’
remaining funds. Effectively, this means that DW spent its own money on the
COVID-19 related expenses rather than USAID’s funds.

DW asked Ms. Huston to review this decision, arguing that these expenses
were reasonable in light of the circumstances. Ms. McDowell also pointed to
the email exchange in which Mr. Baird thanked her for moving the training
forward. She understood that he was giving her permission to take reasonable
steps, which included procuring necessary supplies to move the training for-
ward. Further, DW argued that the line items for “supplies” both in the Other
Direct Costs and Activities categories of the budget are illustrative and not
exhaustive. Ms. Huston issued a written decision in which she disallowed the
costs for the hand washing stations and masks.

Pursuant to USAID’s regulations, DW appealed Ms. Huston’s decision to
USAID’s Assistant Administrator, Bureau for Management (“Assistant Admin-
istrator”) two weeks later. DW submitted Mr. Baird’s email as well as a copy of
the mask ordinance and the hotel’s internal policy requiring hand washing sta-
tions. Upon receipt of the appeal, Ms. Huston and the Assistant Administrator
forwarded the appeal to the Bureau for Management, Office of Management
Policy, Budget, and Performance, Compliance Division (“M/MPBP/Com-
pliance”), which prepares a recommendation for the Assistant Administrator.
Thirty days later, M/MPBP/Compliance informed DW that its appeal had
been denied. DW appealed the decision to this Court.

Discussion
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I. JURISDICTION

DW, as plaintiff, must establish jurisdiction by a preponderance of the evi-
dence. See Trusted Integration, Inc. v. United States, 659 F.3d 1159, 1163 (Fed.
Cir. 2011) (citing Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 748
(Fed. Cir. 1988)).

The Tucker Act provides this Court with jurisdiction over “any claim
against the United States founded either upon the Constitution, or any Act of
Congress or any regulation of an executive department, or upon any express
or implied contract with the United States . . . .” 28 U.S.C. § 1491(a)(1). To
establish this Court’s jurisdiction under the Tucker Act, DW must “identify a
substantive right for money damages against the United States separate from
the Tucker Act.” Todd v. United States, 386 F.3d 1091, 1094 (Fed. Cir. 2004). A
statute is money-mandating if either: (1) “it can fairly be interpreted as man-
dating compensation by the Federal government for . . . damages sustained,”
or (2) “it grants the claimant a right to recover damages either expressly or by
implication.” Blueport Co. v. United States, 533 F.3d 1374, 1383 (Fed. Cir. 2008)
(quoting United States v. Mitchell, 463 U.S. 206, 216-17 (1983)).

In this case, the government questions this Court’s jurisdiction to hear
DW?s claim. The government asserts that this Court cannot adjudicate per-
formance disputes that do not concern procurement. It further argues that
DW?’s complaint does not pertain to procurement but rather to assistance.
DW asserts multiple arguments in opposition to the government’s motion to
dismiss DW’s claim for lack of jurisdiction.

The government argues that this Court does not have jurisdiction over
grants disputes because grants are not procurement contracts. Citing the
Federal Grants and Cooperative Agreement Act of 1977, 31 U.S.C. §§ 6301-
6308, the government argues that procurement contracts are distinguishable
from the grant agreement here. According to that Act, the federal government
uses procurement contracts to “acquire . . . property or services for [its] direct
benefit or use,” or when the agency decides that a procurement contract is
appropriate in light of the circumstances. Id. § 6303. By contrast, the federal
government uses grants to “transfer a thing of value [or] . . . to carry out a
public purpose.” Id. § 6304. Because of the fundamentally different purposes
of procurement contracts and grants, the government argues that the Tucker
Act clearly does not provide this Court with jurisdiction.

A. The Government’s Arguments Against Furisdiction

In arguing against jurisdiction, the government relies heavily on Rick’s Mush-
room Serv., Inc. v. United States, 521 F.3d 1338, 1343 (Fed. Cir. 2008), where
the Federal Circuit held that “the Tucker Act is merely a jurisdictional statute
and does not create a substantive cause of action [requiring] the plaintff [to]
look beyond the Tucker Act to identify a substantive source of law that cre-
ated the right to recovery of money damages against the United States.” The
instrument at issue in Rick’s Mushroom was a cooperative agreement, where
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the parties had agreed to a cost-sharing arrangement. Rick’s Mushroom Serv.,
Inc, 521 F.3d at 1343-44. The Federal Circuit explained that the cost sharing
agreement did not point to a money-mandating source of law to establish
jurisdiction. Id.

The government asserts that this Court relied on Rick’s Mushroom to find
that non-traditional contracts, in particular, cooperative agreements, do not
presume money damages. In St. Bernard’s Parish Government, for instance, the
government argued that “cooperative agreements, unlike procurement con-
tracts, are not presumed to provide money damages.” St. Bernard Parish Gov’t
v. United States, 134 Fed. Cl. 730, 734 (2017), affd on other grounds, 916 F.3d
987, 989 (Fed. Cir. 2019). This Court found that the instrument at issue was a
cooperative agreement, which barred jurisdiction over the claim.

The government further relies on Bowen v. Massachusetts, 487 U.S. 879, 909
(1988), where Massachusetts successfully challenged a Medicaid disallowance
in district court. The Supreme Court held that the district court properly
had jurisdiction through the Administrative Procedure Act (APA) because the
state’s suit was not for “money damages,” as the state was suing for payment
owed under the Medicaid grant program rather than a suit for compensatory
damages. Id. at 909-10. Further, the Supreme Court reasoned that this Court
was not adequately situated to provide relief because the suit concerned an
issue that would impact the state and federal government’s prospective rela-
tionship in Medicaid, a complex and ongoing grant program. Id. at 904-05.
The Supreme Court reasoned that this Court could not provide full relief
because it lacked “the general equitable powers of a district court to grant
prospective relief.” Id. at 905. Effectively, the test for this Court’s jurisdiction
became whether the suit at issue was for money due versus compensatory
damages. Id. at 909-10. This Court would only have jurisdiction over the lat-
ter category.

B. DW’s Arguments in Favor of Furisdiction

DW rebuts the government’s reliance on Rick’s Mushroom by distinguishing
between cooperative agreements and grants. Cooperative agreements involve
“substantial involvement” by the grantor agency, whereas grants operate more
like contracts. A grantee, much like a contractor, has autonomy regarding the
implementation of the program. Provided a grantee meets the terms, con-
ditions, and milestones of the grant agreement, the grantor agency takes a
“hands-off” approach that is fairly analogous to the arms-length relationship
between contractor and government agency.

In addition, DW argues that this Court should look to Suburban Mortgage
Associates v. United States, 480 F.3d 1116 (Fed. Cir. 2007). There, a commercial
mortgage lender brought suit against the U.S. Department of Housing and
Urban Development (HUD) under the APA in district court, and the Federal
Circuit departed from Bowen. Id. at 1117, 1125. Instead, the Federal Circuit
instructed courts to first examine whether this Court would offer an adequate
remedy. Id. at 1125. If it would, then jurisdiction is properly in this Court.
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Id. The Federal Circuit noted, however, that even if a case were to survive
the first question, courts must nonetheless ask “whether there is an adequate
remedy available under the Tucker Act in the Court of Federal Claims for the
sought-after monetary relief.” Id. Essentially, where the plaintift’s claim seeks
monetary reward from the government, and “a money judgment will give the
plaintiff essentially the remedy he seeks—then the proper forum for resolu-
tion of the dispute is not a district court under the APA but [this Court] under
the Tucker Act.” Id. at 1126.

The Federal Circuit also distinguished Bowen from Suburban Mortgage by
differentiating disputes between a state and the federal government under a
major grant program (e.g., Medicaid) and suits for monetary relief, such as the
relief requested in Suburban Mortgage. Id. at 1127.

We find DW’ arguments persuasive. While similar, grants and cooper-
ative agreements create different relationships between the federal agency
and the implementing entity (i.e., grantee or recipient of cooperative agree-
ment). Indeed, grants and procurement contracts create analogous dynamics.
Both contracts and grants define the parameters of the goods or services to
be delivered and, importantly, allow the grantee or contractor significantly
more autonomy than that of a cooperative agreement. As discussed below,
grantees and contractors also assume the risk in performing the grant or con-
tract. Therefore, the government’s argument that Rick’s Mushroom precludes
jurisdiction is unpersuasive.

Further, in the wake of Suburban Mortgage, grant suits for monetary claims
are properly brought to this Court. Disputes for grants awarded pursuant to
major federal grants programs may belong in district court under the APA,
but that is not the case here. This case, which is a suit for monetary relief,
falls into the former category. This dispute fits within the Tucker Act’s sepa-
rate money-mandating claim because the plaintiff demands monetary relief.
Further, this grant arose under a statutorily authorized program involving a
cost-reimbursement system pursuant to regulations. USAID awarded this grant
pursuant to the Further Consolidated Appropriations Act of 2020, which meets
this relatively low standard. As such, this Court has jurisdiction to hear this case.

II. FACTUAL DISPUTE

A. Reasonable Costs

DW argues that the grant agreement budget should be read to allow for the
purchase of masks and hand washing stations. It argues that the list of supplies
in the narrative budget is illustrative rather than exhaustive. Further, DW
argues that the masks and hand washing stations were necessary to comply
with the “Do No Harm” provisions in the grant agreement. DW argues that
absent these materials, it would have recklessly endangered the health and lives
of its participants. In addition, DW relies on guidance published on USAID’s
website that indicated that generally, the purchase of PPE is allowable.
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The government, by contrast, argues that such a large change in the bud-
get is unreasonable and requires express written permission by the AO. It
further argues that according to the grant agreement, the proper course for
DW would have been to request a budget realignment and programmatic
amendment. Further, the government cites USAID’s COVID-19 Guidance
for Implementing Partners. On its website, USAID indicates that it under-
stands that implementers may incur previously unforeseen costs as a result
of the pandemic. It notes, however, that to be allowable, such costs must be
“allowable, allocable, and reasonable.”

The standard for “reasonable” is “what a prudent person would do under
the circumstances that were prevailing at the time the decision was made to
incur the cost.” USAID’s website directs implementers to Title 2 of the Code
of Federal Regulations Section 200.404 for additional guidance on what falls
within the definition of “reasonable.”

While providing that reasonable costs related to COVID-19 safety mea-
sures are generally allowable, USAID’s COVID-19 guidance expressly states
that “[b]efore incurring any additional costs relating to COVID-19, partners
must contact their AOR(s)/COR(s)/CO(s) for approval, when required.”® Fur-
ther, USAID issued periodic Frequently Asked Questions documents on its
website that contain information related to COVID-19. For each question
relating to allowable costs, the document advises communicating with the
program specific AO or CO about the allowability of specific costs.

While it is admirable that DW was able to adapt to the changed circum-
stances so quickly and provide this training, we agree that the proper course
would have been to ask the AO for a budget realignment or to obtain her
express written permission for the additional costs. The “Do No Harm” pro-
vision is of a general character and does not give the grantee the authority to
spend money as it sees fit. It must be balanced against the public policy inter-
est of protecting taxpayer dollars from being spent according to the whims
of grantees and with very little oversight. Accordingly, this Court affirms the
disallowances by USAID.

B. Assumption of Risk

In analyzing which party bears the risk of a fixed-price contract, Pernix Serka
Joint Venture v. Department of State, CBCA 5683, 20-1 BCA { 37,589 is per-
suasive. In December 2013, the U.S. Department of State (DoS) awarded a
fixed-price contract to Pernix Serka Joint Venture (Pernix) “to construct a
rainwater capture and storage system in Freetown, Sierra Leone.” Id. The con-
tract included the cost for the necessary labor, materials, equipment, services,

4. Covid-19 Guidance for Implementing Partners, USAID (Aug. 18, 2022), https://www.usaid
.gov/work-usaid/resources-for-partners/covid-19-guidance-implementing-partners [https://perma
.c¢/CN7L-R45P].

5. 1d.

6. Id.
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and value added taxes to complete the construction. /d. The contract also
included an “Excusable Delays” clause, which provided Pernix with flexibility
for exigent circumstances such as acts of God or other extreme circumstances
outside of its control. Id. During performance of the contract, Ebola spread
throughout Sierra Leone, which rendered continued performance potentially
dangerous for Pernix’s personnel. Id.

Pernix sought advice from DoS about operating during the Ebola outbreak.
DoS provided no guidance other than that Pernix “would need to make its
own decisions about the process for completing contract performance under
such conditions.” Id. Absent greater guidance, Pernix chose to demobilize and
return later. Id. When it returned, Pernix contracted for additional medical
services for its employees and later sought an equitable adjustment for those
costs. I1d. DoS refused to grant the equitable adjustment, arguing that Pernix
assumed the risks of unexpected costs when it accepted the contract. Id.

The Civilian Board of Contract Appeals (CBCA) agreed with DoS and
found that a firm, fixed-price contract places the risk on the contractor, who
“assumes the risk of unexpected costs not attributable to the government.”
1d. (quoting Matrix Bus. Sols., Inc. v. Dep’t of Homeland Sec., CBCA 3438, 15-1
BCA { 35,844). Pernix’s contract specifically referenced FAR 52.249-10,
which addresses “acts of God, epidemics, and quarantine restrictions.” Id. The
CBCA highlighted that in light of the Excusable Delays clause in the contract,
Pernix’s attempt to shift the risk onto the government was unavailing. Id.

Pernix also asserted that it was entitled to an equitable adjustment because
the Ebola outbreak constituted a cardinal or a constructive change to the con-
tract. Id. The CBCA rejected Pernix’s arguments. Id. First, it held that there
was no cardinal change in the contract because Pernix’s scope of work under
the contract remained the same. Id. A cardinal change occurs when the gov-
ernment creates a change that is so drastic that it “effectively requires the
contractor to perform duties materially different from” those in the origi-
nal contract. Krygoski Constr. Co. v. United States, 94 F.3d 1537, 1543 (Fed.
Cir. 1996). Pernix’s decision to contract for additional medical services for
its staff “did not alter the nature of the thing it had contracted for; the con-
tractor remained obligated to perform at the fixed price.” Pernix, 20-1 BCA
37,589. Accordingly, the CBCA held that the Ebola outbreak did not consti-
tute a cardinal change in conditions that would warrant an equitable adjust-
ment. Id. Similarly, the CBCA did not find persuasive Pernix’s arguments
that the Ebola outbreak created a constructive change in its contract. Id. A
constructive change occurs when the contractor performs work beyond the
scope of the contract pursuant to “an informal order or due to the fault of the
[glovernment.” Id. (quoting Int’l Data Prods. Corp. v. United States, 492 F.3d
1317, 1325 (Fed. Cir. 2007)). To prevail on a constructive change claim, “a
contractor must show that (1) it performed work beyond the contract require-
ments and (2) the Government ordered—expressly or implicitly—the con-
tractor to perform additional work.” Id. (citing Bell/Heery v. United States, 106
Fed. Cl. 300, 313 (2012), affd, 739 F.3d 1324 (Fed. Cir. 2014). Pernix argued
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that the additional costs that it incurred in demobilizing and remobilizing its
staff as well as the safety measures it implemented should be considered a con-
structive change made by the government. Pernix’s argument failed, however,
because it neglected to demonstrate a change to the fixed-price contract. It
also did not sufficiently establish that the government ordered Pernix to take
these additional precautions.

Similarly, grants impose a burden on the grantee to meet the terms and
conditions of the grant. Grantees therefore assume the risk and the responsi-
bility of obtaining AO approval for a grant agreement amendment when one
is necessary. Here, DW failed to explicitly get AO approval for the additional
expenditures, which were not included in the original grant agreement and
which strayed beyond the approved budget. Accordingly, the AO’s disallow-
ance of COVID-19 related costs, absent a budget realignment or approval
from the AO, was proper.

C. Approval by the AO and AOR

In addition, DW argues that Mr. Baird approved the additional expenditures
in his email exchange with Ms. McDowell. DW argues that Ms. McDowell
informed Mr. Baird of the situation on the ground and that Mr. Baird knew
or should have known that DW would have incurred additional costs. The
government argues that regardless of whether Mr. Baird approved the costs,
he did not have the necessary authority to do so. Mr. Baird is an Agreements
Officer Representative and does not have actual authority to enter into or
modify grant agreements. See U.S. Agency For INT’L. Dev., ADS CHAPTER
303: GRANTS AND COOPERATIVE AGREEMENTS TO NON-(GGOVERNMENTAL ORGA-
NizaTioNs § 303.3.15(d) (2020). Ms. Huston, as the Agreements Officer, is the
only individual with actual authority to modify grant agreements. Id.

In support of its argument, the government relies on Fed. Crop Ins. Corp. v.
Merrill, where the Supreme Court held that the government cannot be bound
by the actions of those with apparent authority. 332 U.S. 380, 383-84 (1947).
The government relies on the principle that entities who do business with the
government must know the scope of the authority for the government offi-
cials with whom they interact. Id. at 384; see also Trauma Serv. Grp. v. United
States, 104 F.3d 1321, 1325 (Fed. Cir. 1997). The government also argues that
federal spending would be wholly untenable if every government employee
had the authority to bind the government to a contract. See City of El Centro v.
United States, 922 F.2d 816, 820 (Fed. Cir. 1990).

In response, DW argues that the email exchange between Mr. Baird and Ms.
Huston, the individual with the authority to modify grant agreements, ratified
Mr. Baird’s approval of the additional expenditures. Ratification, however,
requires that the plaintiff meet an exceedingly high burden. When a govern-
ment employee enters into an “unauthorized commitment,” i.e., an agreement
unsupported by actual authority, the agreement can become binding upon
ratification. Gary v. United States, 67 Fed. Cl. 202, 215-16 (2005); see also FAR
1.602-3(a). Ratification occurs when the individual with actual authority is
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fully aware of the relevant material facts and “knowingly confirm([s], adopt([s],
or acquiesce[s] in the unauthorized action.” Gary, 67 Fed. Cl. at 215.

We find DW’ arguments wholly unpersuasive because Ms. McDowell,
at no time, mentioned specific COVID-19 related costs in her email to Mr.
Baird. Further, Ms. Huston’s emails to Mr. Baird make clear that any PPE or
COVID-19 related purchases must comply with USAID’s guidance. USAID’s
guidance clearly states that the grantee should get AO approval for any costs
that would significantly deviate from the grant agreement. This email exchange
does not meet the high threshold for ratification because Ms. Huston was not
fully aware of the material facts (i.e., the significant costs of the PPE) and
could therefore not fully confirm, adopt, or acquiesce in their purchase.

For the foregoing reasons, this Court holds that it has jurisdiction over
disputes arising from grants disputes and affirms USAID’s disallowance of the
costs of the PPE.
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STATEMENT OF RELATED CASES

Pursuant to Rule 47.5 of the Federal Circuit Rules of Practice, Democracy
Worldwide is unaware of another appeal in or from the same civil action or
proceeding in the lower court or body that was previously before this Court
or another appellate court. Counsel are unaware of any related cases pending
in this Court or another court that will directly affect or be directly affected
by the Court’s decision in this appeal.

JURISDICTIONAL STATEMENT

On June 30, 2020, Democracy Worldwide submitted its quarterly report,
which included $10,445 in reimbursable costs for the purchase of personal pro-
tective equipment, nurses, and cleaning services, and which the government
Agreement Officer (AO) disallowed. Appx6. Democracy Worldwide appealed
the AO decision to USAID’s Bureau for Management, Office of Management
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Policy, Budget, and Performance, Compliance Division Assistant Administra-
tor (“Assistant Administrator”), who denied the appeal. Id. On September 30,
2020, Democracy Worldwide filed a suit for money damages arising from the
government’s breach of contract under 28 U.S.C. § 1491(a)(1) and the money-
mandating provisions of the Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards, (Uniform Guidance).
Appx1,6-7. The Court of Federal Claims subsequently found that it had juris-
diction over the dispute and affirmed the disallowance of the costs. Appx9,12.
Democracy Worldwide timely filed an appeal to this Court.

STATEMENT OF ISSUES

I. Whether the Court of Federal Claims properly found it had jurisdiction
under the Tucker Act over this claim for money damages arising from a
grant agreement, because the regulations governing the grant and the
grant itself, as a contract, are both money-mandating sources of law.

II. Whether the Court of Federal Claims clearly erred in affirming the dis-
allowance of Democracy Worldwide’s COVID-19-related costs when
these costs were reasonable, no AO approval was required, and in any
case the AQO ratified the purchase.

STATEMENT OF THE CASE SETTING OUT RELEVANT FACTS

Democracy Worldwide is a Human Rights Organization. Appx1. For many
years, Democracy Worldwide has advocated for human rights across the
globe. Appx1. Specifically, Democracy Worldwide has experience supporting
human rights defenders in Central and West Africa. Appx1.

In November 2019, the Center of Excellence on Democracy, Human
Rights, and Governance, which is part of the United States Agency for Inter-
national Development (USAID), published a Notice of Funding Opportunity
(NOFO), announcing that USAID had $8,000,000 for human rights pro-
gramming awards to increase protection for human rights defenders in Cen-
tral Africa. Appx1,13. The NOFO stated that the solicitation was designed to
further USAID’s 2013 Democracy, Human Rights, and Governance Strat-
egy. Appx14. The NOFO also provided that USAID would award grants
or cooperative agreements based on the technical nature of the application
proposal. Appx16. USAID received seven applications, including Democracy
Worldwide’s proposal to support human rights defenders in Cameroon, which
received a near perfect score from USAID. Appxl.

Democracy Worldwide proposed a program to support human rights
defenders in Cameroon by strengthening the normative frameworks and insti-
tutional architecture that would help Cameroon respect its human rights obli-
gations and by building the capacity of civil society actors to promote those
rights, monitor compliance, and demand accountability. Appx1-2. Democracy
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Worldwide proposed to advance this goal by training civil society actors to
mobilize communities. Appx2. Democracy Worldwide would host quarterly
training sessions and follow up throughout the year with individual meetings.
Appx2.

Along with its proposal, Democracy Worldwide submitted a comprehen-
sive budget for its proposed project. Appx3. The budget for each training ses-
sion contained a “supplies” line item for the training, which, according to the
narrative budget, included “assorted office supplies, such as flip charts, pens,
folders, handouts, and name tags.” Appx3. The budget also included a line
item for “supplies” in the “Other Direct Costs” category, which, according
to the narrative budget, included “assorted office supplies for staff, including
paper, pens, ink, staplers, and anything necessary to daily operations.” Appx3.

In January 2020, USAID awarded Democracy Worldwide $2,000,000 for
its proposal. Appx2. The resulting grant agreement contained Democracy
Worldwide’s project proposal and budget as an appendix. Appx2. The agree-
ment stated that parties were bound by the submitted proposal and required
Democracy Worldwide to submit proposed changes to the Agreement Officer
(AO) for approval prior to any amendment. Appx2.

Upon award, Democracy Worldwide started to carry out its proposal.
Appx2. Democracy Worldwide planned to have its first training for civil soci-
ety groups on April 15-17,2020. Appx2. Democracy Worldwide’s field staff in
Cameroon invited civil society actors in country to the training program, and
Democracy Worldwide’s headquarters invited international experts. Appx2.
Democracy Worldwide designed the program to equip local civil society
actors to receive foreign aid funding by teaching U.S. rules and regulations,
best accounting practices, and management practices. Appx2.

Democracy Worldwide planned to conduct the training at the Hilton
Hotel in Yaoundé, Cameroon, where all participants and experts would stay.
Appx2. To help build rapport, Democracy Worldwide also organized a wel-
come dinner for all participants and trainers. Appx2.

Twelve days after the country’s first confirmed case of COVID-19, Prime
Minister Joseph Dion Ngute closed Cameroon’s borders on March 18, 2020.
Appx3. With the borders closed, Democracy Worldwide concluded it was no
longer possible for the proposed international experts to attend the first train-
ing session in person. Appx3.

On March 23, 2020, Amanda McDowell, Democracy Worldwide’s Pro-
gram Manager, contacted Justin Baird, the Agreement Officer Representative
(AOR) at USAID, to alert him that Democracy Worldwide would have to
make adjustments to the program. Appx3. In her email, Ms. McDowell wrote
that Democracy Worldwide planned to rent a projector and screen so the
experts could give their presentations virtually. Appx3. Democracy Worldwide
planned for local staff to give presentations related to institution-building in
person. Appx3. Ms. McDowell also noted that “[w]e also may have some addi-
tional costs depending on Cameroon’s rules re: covid (e.g., for masks, sanita-
tion, etc.).” Appx3.
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That same day, Mr. Baird responded to Ms. McDowell, telling her that he
would follow up with Morgan Huston, the AO at USAID. Appx4. Mr. Baird
forwarded the email from Ms. McDowell, opining that the remote train-
ing would still meet the program targets and asking, “Also, looks like they
may want to purchase some masks/PPE for their field staff/trainings. Is this
approved?” Appx4.

On March 25, 2020, Ms. Huston responded to Mr. Baird that she agreed
that the remote presentations would meet the program targets and asked him:

Please inform [Democracy Worldwide] that any PPE purchase needs to comply
with the guidance on the USAID website. The FAQs are also helpful. If they have
any other questions/expenses, we can hop on a call to figure out if a budget/pro-
gram realignment is necessary.

Appx4. Mr. Baird responded to Ms. McDowell, telling her that she could pur-
chase PPE, so long as it complied with the guidance on the USAID web-
site, and directing her to the FAQs on that website. Appx5. According to the
USAID Frequently Asked Questions issued in March 2020, USAID directed
program partners to contact the CO/AO or COR/AOR for changes incurred
as a result of COVID-19 that would have a significant impact on the budget.
Appx129. The USAID FAQs also emphasized that reasonable costs in relation
to safety measures were generally allowable and that USAID would consider
any additional proposed costs on a case-by-case basis, provided that such costs
are “allowable, allocable, and reasonable.” Appx130.

On April 10, just five days before the training date, the Cameroonian gov-
ernment issued new COVID-19 restrictions, requiring everyone to wear a mask
in public spaces, effective April 13, 2020. AppxS5. In addition, Hilton required
Democracy Worldwide to provide hand washing stations at the entrances and
exits of the meeting room and charged $5,000 for the conference space. Appx5.

Accordingly, Democracy Worldwide purchased masks, latex gloves, hand
sanitizer, and thermometers for the participants and staff to use during the
training. Appx5. Before purchasing the masks, Democracy Worldwide solic-
ited quotes from several manufacturers and retailers and chose the option
with the lowest per mask price, which was a manufacturer that required a
minimum purchase of 500 masks. Appx5. Because the pandemic was forecast
to last beyond the first training, Democracy Worldwide purchased the masks
in bulk for $1,500. Appx5-6. To construct hand washing stations, Democracy
Worldwide purchased large water jerry cans, hand soap, and plastic barrels at
$350. Appx5—6. Democracy Worldwide charged $3,400 for nurses’ consultant
fees and attendant expenses, $95 for thermometers, and $5,000 for additional
sanitation for the conference space. Appx6.

Masks $1500
Jerry cans, hand soap, and plastic barrels $350
Nurses’ consultant fees and expenses $3,400
Thermometers $95

Additional sanitation $5,000
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Democracy Worldwide provided this information in the quarterly financial
reports included in the program reports. Appx6. Democracy Worldwide listed
the PPE and thermometers purchased for staff under the “other direct costs”
budget category and listed the PPE for participants, the cost of the COVID-
19 tests, and the hand washing stations in the budget line items for the first
training. Appx6.

The AO excluded COVID-19 PPE from allowable costs because those
expenses were not included in the grant agreement. Appx6. Two weeks later, as
required by USAID regulation, Democracy Worldwide appealed to USAID’s
Bureau for Management. Appx6. The Bureau denied the appeal. Appx6.

Democracy Worldwide appealed the decision to the Court of Federal
Claims. Appx6. The Court of Federal Claims found that it had jurisdiction
over the dispute and affirmed USAID’s disallowance of the costs of the PPE.
Appx12. Addressing USAID’s argument that it lacked Tucker Act jurisdiction
after this Court’s decision in Rick’s Mushroom Services v. United States, 521 F.3d
1338 (Fed. Cir. 2008) and Bowen v. Massachuserts, 487 U.S. 879 (1988), the
court below found that it had jurisdiction because grants were analogous to
procurement contracts rather than cooperative agreements, where grantees
and contractors alike enjoy significant autonomy and bear significant perfor-
mance risk. Appx7-9.

In affirming USAID’s disallowance of the costs, the court below found that
Democracy Worldwide was required to get express written approval for the
additional costs. Appx10. The court also found that, like contractors in a fixed-
price contract, grantees bear the risk and thus the responsibility to obtain
approval for required amendments. Appx11. The court below relied on the
Civilian Board of Contract Appeals opinion in Pernix Serka Joint Venture v.
Department of State, CBCA 5683, 20-1 BCA q 37,589, which found that a
fixed-price contractor bore the cost risk associated with an Ebola outbreak.
Appx10-11. Finally, the court rejected Democracy Worldwide’s argument that
the AOR had approved the modification to the grant agreement because the
AOR lacked the responsibility to do so, and it likewise rejected the argument
that the AO had ratified the modification because the evidence did not show
that the AO was fully aware of the material facts, namely the cost, and could
therefore not fully confirm, adopt, or acquiesce in the purchase. Appx12.

Democracy Worldwide now appeals to the U.S. Court of Appeals for the
Federal Circuit.

SUMMARY OF THE ARGUMENTS

The Court of Federal Claims properly exercised Tucker Act Jurisdic-
tion over the dispute between Democracy Worldwide and USAID. The
Court of Federal Claims may exercise Tucker Act jurisdiction over claims
against the government for money, provided that some separate source of



Brief of Contractor-Appellant, Democracy Worldwide 203

authority—Constitution, law, regulation, or contract—provides the substan-
tive right to money damages. See 28 U.S.C. § 1491(a)(1). The dispute need not
arise from a procurement contract, as Courts have long accepted Tucker Act
jurisdiction over other classes of agreement. See id.

Turning to the case at hand, the Court of Federal Claims properly found
that it had jurisdiction under the Tucker Act. First, the regulations govern-
ing the grant, the Uniform Guidance, are money-mandating. See 2 C.ER.
§§ 200.1-200.521. The fact that this agreement is a grant agreement does
not alter the accuracy of this conclusion. See 28 U.S.C. § 1491(a)(1). Fur-
ther, the agreement in question is a contract. See Anderson v. United States, 344
F3d 1343, 1353 (Fed. Cir. 2003). Finally, Democracy Worldwide seeks money
damages, a form of remedy that the Court of Federal Claims could provide.
See Suburban Mortg. Assocs. v. United States, 480 F.3d 1116, 1121 (Fed. Cir.
2007). Because the dispute between Democracy Worldwide and USAID met
the long-standing test for Tucker Act Jurisdiction, the Court of Federal Claims
correctly found that it had jurisdiction and provided Democracy Worldwide
the appropriate forum to dispute the disallowance of the reasonable costs it
incurred furthering USAID’s mission under the threat of a pandemic.

The Court of Federal Claims clearly erred when it denied the cost reim-
bursement for masks, hand washing stations, nurses’ consultant fees and
attendant expenses, thermometers, and additional sanitation for the confer-
ence space. The cost is allowable if it is reasonable, allowable, and allocable.
2 C.FR. §§ 200.403-07. The prior approval by the AO is required only if
Democracy Worldwide is amending the grant agreement, or when the cost
would have a significant impact on the budget. Appx2,129.

In the case at bar, the Court of Federal Claims clearly erred when it decided
that Democracy Worldwide did not follow a proper procedure. First, Democ-
racy Worldwide purchased COVID-19 PPE in accordance with the USAID
guidance because the PPE satisfied “allowable,” “allocable,” and “reasonable”
standards under the regulations. See Appx130. Prior approval by the AO was
not required when PPE cost did not have a significant impact on the entire
budget. See Appx129. Moreover, Democracy Worldwide did not amend the
grant agreement when it purchased the PPE according to the budget agree-
ment, which included “anything necessary to daily operations.” See Appx2. Sec-
ond, even if the costs required prior approval, the AOR approved, and the AO
ratified the purchase when she ratified the spending with knowledge of mate-
rial facts surrounding the AOR’s actions. See Appx3-5. Finally, the government
bore the risk of increased cost because the grant agreement was more like a
cost-reimbursement contract than a fixed-price contract. See FAR 16.301-1.

Based on the foregoing reasons, we respectfully ask this Court to affirm the
part of the Court of Federal Claims’ decision finding it had jurisdiction and
reverse the part of the decision disallowing the costs of the COVID-19 related
purchases in the amount of $10,445.
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ARGUMENT
I. STANDARDS OF REVIEW

A. Furisdictional Issue

Subject matter jurisdiction is a question of law, which this Court reviews de
novo. Rick’s Mushroom Serv., 521 F.3d at 1342-43; Emery Worldwide Airlines v.
United States, 264 F.3d 1071, 1078 (Fed. Cir. 2001). Findings of fact relating
to jurisdictional issues, however, are reviewed for clear error. Blueport Co. v.
United States, 533 F.3d 1374, 1378 (Fed. Cir. 2008); 7ohn R. Sand & Gravel
Co. v. United States, 457 F.3d 1345, 1353 (Fed. Cir. 20006), aff4d, 552 U.S. 130
(2008).

B. Disallowance Issue (Factual Dispute)

This Court reviews a decision of the Court of Federal Claims de novo for
errors of law and for clear error in findings of fact. See Baley v. United States,
942 F.3d 1312, 1330 (Fed. Cir. 2019) (quotations omitted). A factual finding
is clearly erroneous when the reviewing court is “left with a definite and firm
conviction that a mistake has been committed.” Sonoma Apt. Assocs. v. United
States, 939 F.3d 1293, 1297-98 (Fed. Cir. 2019) (quoting Ind. Mich. Power v.
United States, 422 F.3d 1369, 1373 (Fed. Cir. 2005) (cleaned up)).

II. THE COURT OF FEDERAL CLAIMS HAD TUCKER
ACT JURISDICTION OVER THIS DISPUTE.

A. The Court of Federal Claims May Exercise Tucker Act Furisdiction over Claims
for Money Damages in Disputes That Have a Separate “Money-Mandating”
Authority.

The Court of Federal Claims may exercise Tucker Act jurisdiction over a
claim for money damages arising from agreements other than procurement
contracts, so long as a separate source of law mandates money damages. The
Tucker Act gives the Court of Federal Claims jurisdiction over “any claim
against the United States founded either upon the Constitution, or any Act of
Congress or any regulation of an executive department, or upon any express
or implied contract with the United States, or for liquidated or unliquidated
damages in cases not sounding in tort.” 28 U.S.C. § 1491(a)(1). These claims
must be for “presently due money damages from the United States.” United
States v. Iestan, 424 U.S. 392, 398 (1976) (quoting United States v. King, 395
U.S. 1, 3 (1969)). This grant of jurisdiction includes a waiver of sovereign
immunity. See 28 U.S.C. § 1491(a)(1); Suburban Mortg. Assocs. v. United States,
480 F3d 1116, 1121 (Fed. Cir. 2007). The Tucker Act does not, however,
establish a substantive, enforceable right for monetary damages. United States
v. Mitchell, 445 U.S. 535, 538 (1980) (“The Tucker Act is ‘only a jurisdictional
statute; it does not create any substantive right enforceable against the United
States for money damages.””) (quoting Testan, 424 U.S. at 398).
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As a result, “because the Tucker Act itself does not create a substantive
cause of action, ‘in order to come within the jurisdictional reach and the
waiver of the Tucker Act, a plaintiff must identify a separate source of sub-
stantive law that creates the right to money damages.”” Jan’s Helicopter Serv. v.
FAA, 525 F3d 1299, 1306 (Fed. Cir. 2008) (quoting Fisher v. United States, 402
F3d 1167, 1172 (Fed. Cir. 2005) (en banc in relevant part)). Therefore, the
plaintiff must provide a separate source of law, which may come from either
a “money-mandating constitutional provision, statute, or regulation that has
been violated, or an express or implied contract with the United States.” Love-
ladies Harbor v. United States, 27 F.3d 1545, 1554 (Fed. Cir. 1994) (citing United
States v. Connolly, 716 F.2d 882, 885 (Fed. Cir. 1983) (en banc), cert. denied, 465
U.S. 1065 (1984)). “In the parlance of Tucker Act cases, that source must be
‘money-mandating.”” Fisher, 402 F.3d at 1172 (citations omitted). The party
seeking to establish Tucker Act jurisdiction has the burden of persuasion. 7odd
v. United States, 386 F.3d 1091, 1094 (Fed. Cir. 2004) (citing Testan, 424 U.S.
at 398)).

The U.S. Supreme Court, this Court, and the Court of Federal Claims
have long accepted that the Tucker Act grants jurisdiction over claims against
the government arising from agreements that are not traditional procure-
ment contracts, including grant agreements. As early as 1976, the Court of
Claims found that it had Tucker Act jurisdiction over some grant disputes.
Texas v. United States, 537 F.2d 466, 467-68 (Ct. Cl. 1976). This Court in
Suburban Mortgage held that the Tucker Act provided jurisdiction over a claim
for money damages under an insurance agreement issued to the appellant by
the Department of Housing and Urban Development. Suburban Mortg. Assocs.,
480 F.3d at 1126. More recently, the Court of Federal Claims found it had
Tucker Act jurisdiction over a putative “cooperative agreement” between a
city and the federal government. Anchorage v. United States, 119 Fed. Cl. 709,
713 (2015).

The disagreements have lain in whether the Tucker Act allowed jurisdic-
tion over a particular agreement. And the disagreements have focused on the
nature of the agreement in question, generally, as is the case here, whether
there was a separate money-mandating authority. Because of this, in the deci-
sion on appeal the Court of Federal Claims correctly applied the ordinary
principles of Tucker Act jurisdiction to this particular grant to find that it
could exercise jurisdiction. See Appx7-9.

B. The Court of Federal Claims Had Furisdiction over the Dispute at Hand Because
the Uniform Guidance Is @ Money-Mandating Regulation and the Grant
Agreement Is a Money-Mandating Contract.

The Court of Federal Claims had Tucker Act jurisdiction over Democracy
Worldwide’s claim against USAID. First, the regulations governing the
administration of the grant agreement are a money-mandating source of law.
See infia Section 11.B.1. That the agreement is not a procurement contract and
this Court’s decision in Rick’s Mushroom are irrelevant. See infra Section I1.B.2.



206 Public Contract Law fournal © Vol. 52, No. 2 ® Winter 2023

Finally, the agreement, by virtue of its status as an enforceable contract, also
serves as a money-mandating source of law. See infiz Section 11.B.3.

1. The Regulations Governing This Grant Agreement, the Uniform
Guidance, Are a Money-Mandating Authority.

The regulations governing Democracy Worldwide’s grant agreement are
money-mandating. These regulations spell out USAID’ obligations to pay
agreed-upon and allowable costs of performance with specific and mandatory
language that implies a right to recover damages for government failure to sat-
isfy the obligations. This satisfies the requirements for a “money-mandating”
source of law. See fan’s Helicopter Serv., 525 F.3d at 1306 (“[T]o come within
the jurisdictional reach and the waiver of the Tucker Act, a plaintiff must iden-
tify a separate source of substantive law that creates the right to money dam-
ages.”) (quotation omitted).

A source of law is money-mandating if it “can fairly be interpreted as man-
dating compensation by the Federal Government for the damages sustained.”
United States v. Mitchell, 463 U.S. 206, 216-17 (1983) (quoting Testan, 424
U.S. at 400). Moreover, a statute can be interpreted as money-mandating if it
grants the claimant a right to recover damages either “expressly or by impli-
cation.” Id. at 217 n.16 (quotation omitted). “It is enough, then, that a stat-
ute creating a Tucker Act right be reasonably amenable to the reading that it
mandates a right of recovery in damages.” United States v. White Mt. Apache
Tribe, 537 U.S. 465, 473 (2003). “While the premise to a Tucker Act claim will
not be lightly inferred, a fair inference will do.” Id. (quotation omitted). The
case at hand involves money-mandating regulations rather than a statute, but
the Tucker Act itself makes no distinction. See 28 U.S.C. § 1491(a)(1) (grant-
ing this Court jurisdiction over “any claim against the United States founded
either upon the Constitution, or any Act of Congress or any regulation of an
executive department . . . .”).

Examples of money-mandating statutes and regulations include: 37 U.S.C.
§ 204 (2018), a military pay statute, House v. United States, 99 Fed. Cl. 342, 347
Q011), affd, 473 F. App’x 901 (Fed. Cir. 2012); 30 U.S.C. § 28f(a)(1) (2018)
and 43 C.FR. § 3834.11 (2022), a statute and regulation requiring the holders
of mine patents to pay a fee to the Bureau of Land Management (BLM), Sifver
Buckle Mines v. United States, 117 Fed. Cl. 786, 791-92 (2014); and 37 U.S.C.
§ 403 (2018), a military housing allowance statute, Wolfing v. United States, 144
Fed. Cl. 516, 520-21 (2019).

The grant agreement between Democracy Worldwide and USAID
was administered under regulations that can be fairly read as mandating a
right by Democracy Worldwide to recover damages for improperly disal-
lowed expenses. This grant was administered under the Uniform Adminis-
trative Requirements, Cost Principles, and Audit Requirements for Federal
Awards (“Uniform Guidance”), Title 2, Code of Federal Regulations, Sub-
title A, Chapter II, Part 200. See 2 C.ER. § 200.100(a)(1) (establishing “uni-
form administrative requirements, cost principles, and audit requirements”);
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see also 2 C.ER. § 200.101(a)(1) (applying Part 200 to “Federal agencies that
make Federal awards to non-Federal entities” and “all costs related to Federal
awards.”). The Uniform Guidance establishes the government’s obligation to
pay. See 2 C.E.R. § 200.305(b)(6) (“payments for allowable costs by non-Federal
entities must not be withheld at any time during the period of performance”).
Likewise, the Uniform Guidance mandates payment for allowable costs at the
closeout of the grant. 2 C.ER. § 200.344(c) (“The Federal awarding agency
or pass-through entity must make prompt payments to the non-Federal entity
for costs meeting the requirements in Subpart E [relating to cost principles] of
this part under the Federal award being closed out.”). Further, upon closeout,
the agency “must make a settlement for any upward or downward adjustments
to the Federal share of costs.” 2 C.ER. § 200.344(e). Finally, the Uniform
Guidance provides definitions of reasonable costs and allocable costs. 2 C.FR.
§§ 200.404-05. Lest there remains any doubt, “[t]hroughout [Part 200] when
the word ‘must’ is used it indicates a requirement.” 2 C.E.R. § 200.101(b)(1).

The Uniform Guidance lays out in sufficient detail the government’s pay-
ment obligations that it creates an implied right of a grantee to damages for
improper disallowance—it is certainly “reasonably amenable” to that inter-
pretation. See White Mt. Apache Tiibe, 537 U.S. at 473; see also Silver Buckle
Mines, 117 Fed. Cl. at 791 (finding that a statute and regulation requiring
holders of mining patents to pay a fee to BLM served as a money-mandating
authority implying the patent-holders’ right to sue BLM for money dam-
ages under the Tucker Act); Scott S. Sheffler, A Reasoned Case for a “Grant
Disputes Act,” 47 Pus. Cont. LJ. 209, 241-42, 242 n. 284 (2018) (noting that
most grants meet the “relatively low standard” for Tucker Act jurisdiction
because “all grants arise under statutorily authorized programs involving a
cost-reimbursement system set forth in regulations,” and citing as examples
2 C.ER. pt. 200, Subpart E, and 2 C.FR. § 200.305). As the Court of Federal
Claims identified, “this grant arose under a statutorily authorized program
involving a cost reimbursement system pursuant to regulations.” Appx9. That
suffices for the Uniform Guidance to serve as a money-mandating source of
law. This Court should find that there is a money-mandating authority and
affirm the jurisdictional decision by the Court of Federal Claims.

2. The Fact That This Agreement Is a Grant Is No Bar to Tucker Act
Jurisdiction, Even After Rick’s Mushroom.

The fact that the dispute arose from a grant agreement does not defeat Court
of Federal Claims jurisdiction. As noted above, this Court has properly found
that Tucker Act jurisdiction can attach to agreements other than procurement
contracts. Indeed, the Court of Federal Claims has long accepted that it can,
in fact, exercise jurisdiction over grant disputes. This Court’s decision in Rick’s
Mushroom has not altered that legal landscape.

In the brief before the Court of Federal Claims, the government argued,
because of the fundamentally different purposes of contracts and grants,
the Tucker Act does not provide jurisdiction over the grants. Appx7. The
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government’s brief cited the Federal Grants and Cooperative Agreement Act
of 1977 (FGCAA), 31 U.S.C. §§ 6301-6308 (2018), and its explanation of the
different purposes served by contracts and grants to support this argument.
Appx7. This argument fails to grapple with the fact that Tucker Act jurisdic-
tion does not require the existence of a contract. Anchorage v. United States, 119
Fed. CI. 709, 713 (2015) (requiring “either a money-mandating constitutional
provision, statute, or regulation, o7 an express or implied contract with the
United States”) (emphasis added). In its absence, a money-mandating consti-
tutional provision, statute, or regulation will suffice. See Loveladies Harbor, 27
F.3d at 1554 (recognizing a claim under the Fifth Amendment as supporting
Tucker Act jurisdiction).

Similarly, the government’s brief also argued that cooperative agreements
do not presume money damages and thus do not fall under Tucker Act juris-
diction. Appx7-8. That argument relied on the assertion that the grant agree-
ment in this case resembled a cooperative agreement more than a contract.
That assertion, in turn, was based on this Court’s decision in Rick’s Mush-
room, in which this Court found that Tucker Act jurisdiction did not exist
over the cooperative agreement in question. See Rick’s Mushroom Services v.
United States, 521 F.3d 1338, 1344 (Fed. Cir. 2008). That reliance, however,
was misplaced.

"This Court’s opinion in Rick’s Mushroom distinguishes contracts and coop-
erative agreements, but that distinction does not control here. First, that
distinction related to Rick’s attempt to rely on the Contract Disputes Act
(CDA), 41 U.S.C. §§ 7101-09 (2018), as a source of the substantive right to
recover money necessary to establish Tucker Act jurisdiction under 28 U.S.C.
§ 1491(a)(2). Rick’s Mushroom Serv., 521 F.3d at 1344 (“Rick’s attempts to rely
on the CDA as the source of its substantive right to recover money damages
and to establish jurisdiction under 28 U.S.C. § 1491(a)(2)”); see also 28 U.S.C.
§ 1491(a)(2) (“The Court of Federal Claims shall have jurisdiction to render
judgment upon any claim by or against, or dispute with, a contractor arising
under section 10(a)(1) of the Contract Disputes Act of 1978 ... .”).

Moreover, this Court rejected the argument that the CDA provided the
right to money damages for reasons inherent in the CDA, not the Tucker Act.
Rick’s Mushroom Serv., 521 F.3d at 1343-44 (“The CDA, however, applies only
to express or implied government contracts for procurement of goods or ser-
vices.” (citing 41 U.S.C. § 602(a)). When this Court did address § 1491(a)(1), it
found only that § 1491(a)(1) did not provide jurisdiction because Rick’s could
not “point to a money-mandating provision that establishes jurisdiction for an
implied-in-fact contract.” Id. at 1344. Notably, that conclusion made no refer-
ence to the fact that the agreement in question was a cooperative agreement.'

1. That portion, in its entirety:

On appeal, Rick’s argues that the Court of Federal Claims overlooked the fact
that its breach of contract claim was based, in part, on an implied-in-fact con-
tract. A claim to a breach of an implied-in-fact contract with the government
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Thus, Rick’s Mushroom does not control this case. Unlike Rick’s Mushroom
Service, Democracy Worldwide can point to money-mandating regulations.
See supra Part I1.B.1. As a result, the agreement here is readily distinguish-
able from the agreement in Rick’s Mushroom as regards § 1491(a)(1). Fur-
ther, Democracy Worldwide has never sought relief under the CDA, so this
Court’s application of § 1491(a)(2) in Rick’s Mushroom is beside the point.
Rick’s Mushroom also provides no guidance on identifying whether a regula-
tion is money-mandating, and other decisions by this Court provide clearer
and more comprehensive explanations of what makes an agreement a contract
than Rick’s Mushroom. See infra Part 11.B.3. Thus, the cooperative-agreement-
versus-contract discussion in Rick’s Mushroom does not bear on the outcome
of this case.

3. The Agreement Is a Contract Because It Has All the Elements Required
for a Contract with the Federal Government, and It Mandated Claims for
Money Damages.

Democracy Worldwide’s grant agreement with USAID was also a contract.
It contains all the elements required for a contract with the federal govern-
ment—unambiguous offer and acceptance, mutual intent, consideration, and
actual authority in the government’s agent. Further, that the agreement is a
grant agreement does not prevent it from being a contract. As a contract,
it is presumed to mandate money damages and thus establish Tucker Act
jurisdiction.

"To recover against the government for an alleged breach of contract, there
must be a binding agreement in the first place. An agreement binding upon
the government requires four elements: “(1) mutuality of intent to contract;
(2) lack of ambiguity in offer and acceptance; (3) consideration; and (4) a
government representative having actual authority to bind the United States
in contract.” Anderson, 344 F.3d at 1353 (citations omitted).? This Court has
relied on the formulation of the Second Restatement of Contracts to define
the necessary mutuality of intent. See id. (citing Restatement (Second) of Con-
tracts §§ 18, 22, 24 (1981)).

fails for similar reasons. Rick’s does not point to a money-mandating provi-
sion that establishes jurisdiction for an implied-in-fact contract under 28
U.S.C. § 1491(a)(1), and Rick’s cannot establish jurisdiction under 28 U.S.C.
§ 1491(a)(2) because Rick’s has not alleged an implied-in-fact contract for
procurement of goods or services which would come within the CDA. More-
over, this court may only find an implied-in-fact contract when there is no
express contract. Here, Rick’s and the government entered into an express
contract.

Rick’s Mushroom Serv., 521 F.3d at 1344 (quotations and citations omitted).

2. In Anderson, a Winstar case, this Court found that the series agreements between the Fed-
eral Home Loan Bank Board and investors that the Bank Board encouraged to invest in failing
savings and loans in exchange for various kinds of favorable treatment constituted a contract.
Anderson, 344 F.3d at 1346; see also United States v. Winstar Corp., 518 U.S. 839, 860-66 (1996).
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A contract with the Government need not be a procurement contract.
See id. (identifying the elements of a contract with the government without
reference to procurement, the Federal Acquisition Regulation, or the CDA).
The Supreme Court has accepted this Court’s determination that the series
of agreements between the Federal Home Loan Bank Board (Bank Board)
and investors that the Bank Board encouraged to invest in failing savings and
loans in exchange for various kinds of favorable treatment in oversight consti-
tuted an enforceable contract. See United States v. Winstar Corp., 518 U.S. 839,
861-66 (1996) (declining to address directly the question whether a contract
existed between the government and respondent-investors, but accepting
“the Court of Appeals’ conclusion that ‘it was the intention of the parties to
be bound by the accounting treatment for goodwill arising in the merger.””)
(quoting Winstar Corp. v. United States, 64 F.3d 1531, 1544 (Fed. Cir. 1995)).
The party seeking enforcement bears the burden of establishing the existence
of an enforceable contract. City of El Centro v. United States, 922 F.2d 816,
820-21 (Fed. Cir. 1990) (citation omitted).

As noted above, the Tucker Act gives the Court of Federal Claims jurisdic-
tion over “any claim against the United States founded . . . upon any express or
implied contract with the United States.” 28 U.S.C. § 1491(a)(1). But because
the Tucker Act does not provide the cause of action, the contract must provide
it—a matter that is presumed, but not assumed. See Holmes v. United States,
657 F.3d 1303, 1314 (Fed. Cir. 2011) (“[W]hen a breach of contract claim
is brought in the Court of Federal Claims under the Tucker Act, the plain-
tiff comes armed with the presumption that money damages are available, so
that normally no further inquiry is required.”). Whether a contract mandates
money damages is analyzed under the same framework as any other poten-
tially money-mandating source of law. Id. at 1309 (asking whether the other
source of law “can fairly be interpreted as mandating compensation by the
Federal Government” (quoting United States v. Navajo Nation, 556 U.S. 287,
290 (2009) (internal quotations omitted)).

The agreement in this case was a contract between Democracy Worldwide
and the government. The succession of (1) request for proposals (NOFO)
by USAID, (2) proposal by Democracy Worldwide with program informa-
tion and proposed budget, and (3) award by USAID incorporating Democ-
racy Worldwide’s proposal and budget demonstrates a mutuality of intent to
enter a binding agreement and a lack of ambiguity in offer and acceptance.
See Appx1-3; see also Anderson, 344 F.3d at 1353, 1355 (requiring, for a binding
agreement with the government, mutuality of intent to contract and lack of
ambiguity in offer and acceptance). There is no question or suggestion that
the AO lacked the authority to enter the agreement. See Appx1-3.

Though it requires more explanation, the agreement in this case also con-
tains the consideration for both parties required for a contract. See Anderson,
344 F.3d at 1353 (requiring consideration for a binding agreement). Con-
sideration is, generally, a promise bargained for with a return performance
or promise of performance. Restatement (Second) of Contracts § 71 (1981).
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Democracy Worldwide received a promise of $2,000,000 to support its pro-
gramming. See Appx1-2. For USAID’ part, the agency received Democracy
Worldwide’s agreement to perform programming that Democracy World-
wide created in response to USAID’s request for proposals to further USAID’s
2013 Democracy, Human Rights and Governance Strategy. See Appx1-2; see
also Appx14. Therefore, each party had the consideration required for the exis-
tence of a contract, and the agreement was thus a contract.

The Court of Federal Claims has expressed the principle that the consid-
eration provided to the government must be more than merely incidental;
but even considering that concept, the agreement at hand was based on con-
sideration. In St. Bernard Parish Government v. United States, 134 Fed. Cl. 730
(2017), that court found that a cooperative agreement, under which the federal
government would reimburse the parish government for costs associated with
dredging after Hurricane Katrina, was not a contract in part because the bene-
fit to the federal government—the existence of unobstructed waterways in St.
Bernard Parish—did not go beyond a “mere incidental benefit.” Id. at 735-736
(quoting Anchorage, 119 Fed. Cl. at 713). That benefit was too indirect, and the
agreement really had as its purpose the “transfer of a thing of value to the local
government from the executive agency.” Id. (citing 31 U.S.C. § 6305).

While the rule is sound, given the definition of “consideration,” the rule
leads to a different outcome in the case at hand. In St. Bernard, the water-
ways and the need to dredge them existed before federal involvement, and the
parish would have needed no incentive or encouragement to dredge them—
even if it needed the money. See id. at 736. Here, by contrast, Democracy
Worldwide’s programming did not exist and would have not existed but for
USAID’s solicitation for proposals and agreement to fund it. See Appx1-2.
Further, USAID did not solicit the programming or agree to fund it to benefit
the party to whom the money was given, as in St. Bernard, but rather to further
its own programs. Comzpare Appx1-2, with St. Bernard, 134 Fed. Cl. at 732-33
(noting that the Cooperative Agreement required St. Bernard Parish to con-
tract for the dredging and the agency to provide 100% of the actual costs).

Any argument that, because the direct benefit went to Cameroon, it could
not also adhere to the United States is a misunderstanding of the principles
applied in St. Bernard. In St. Bernard, the federal government promised money
to the parish for projects of which the parish was a direct beneficiary. See
St. Bernard, 134 Fed. Cl. at 736. In this case, the federal government trans-
ferred money to Democracy Worldwide, which cannot plausibly be said to be
the direct beneficiaries of its own work. If Cameroon is considered the direct
beneficiary, it received no money, making a comparison to St. Bernard inapt.
It makes no sense to take Cameroon’s benefit into account when determin-
ing whether there is mutual consideration between USAID and Democracy
Worldwide.

Given that a contract exists, Democracy Worldwide enjoys a presumption
that it is entitled to money damages for improper disallowance. See Holmes,
657 F.3d at 1314 (noting in a breach of contract claim, “the presumption that
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money damages are available, so that normally no further inquiry is required”).
Here, USAID awarded Democracy Worldwide money under a grant agree-
ment that contained as terms the project proposal and the budget. Appx2. The
fact that USAID agreed to pay Democracy Worldwide according to the bud-
get for the performance of agreed-upon tasks allows Democracy Worldwide
to rest on this presumption. See Holmes, 657 F.3d at 1314 (“[W]hen a breach
of contract claim is brought in the Court of Federal Claims under the Tucker
Act, the plaintiff comes armed with the presumption that money damages are
available, so that normally no further inquiry is required.”); see also White M.
Apache Tribe, 537 U.S. at 473 (“While the premise to a Tucker Act claim will
not be lightly inferred, a fair inference will do.”). Thus, the grant agreement
provides an adequate basis for Tucker Act jurisdiction.

C. Democracy Worldwide Seeks Money Damages the Court of Federal Claims
Could Provide.

Finally, Democracy Worldwide seeks money damages, relief the Court of
Federal Claims can adequately provide. “The Tucker Act both waives sov-
ereign immunity for, and grants the Court of Federal Claims exclusive juris-
diction over, actions for money damages . . . .” Suburban Mortg. Assocs., 480
F.3d at 1121 (citing 28 U.S.C. § 1491(a)(1)); see also Testan, 424 U.S. at 400
(noting that Tucker Act jurisdiction was limited to a claim for money dam-
ages, whether based on statute or contract). The Supreme Court’s decision in
Bowen v. Massachusetts, 487 U.S. 879, 909-10 (1988), which held that not all
claims for money were claims for money damages of the kind barred by the
Administrative Procedures Act (APA), does not control in this case brought
under the Tucker Act.?

In Bowen, the Supreme Court faced the question of whether “a federal dis-
trict court has jurisdiction to review a final order of the Secretary of Health
and Human Services refusing to reimburse a State for a category of expendi-
tures under its Medicaid program.” Bowen, 487 U.S. at 882. The Court held
that the federal district court, under the APA, properly had jurisdiction over a
suit by the State of Massachusetts against the Secretary of Health and Human
Services over the latter’s disallowance of certain costs for reimbursement
under Medicaid. Id. at 886-88, 909.

The Supreme Court based this conclusion, in part, on the observation
that the relief granted by the district court was not in the form of a “money
judgment” as it was a simple reversal of the HHS Secretary’s decision dis-
allowing costs, and that even if the suit were for money owed under the
Medicaid grant program, it was a claim for specific relief rather than for

3. The (APA provides a waiver of sovereign immunity for actions challenging agency action. 5
U.S.C. §§ 701-06. The APA, however, excludes from its jurisdiction any claim for money damages
and claims for which adequate remedy is available elsewhere. 5 U.S.C. §§ 702, 704. As a result,
cases that can be heard under the Tucker Act will not be heard under the Administrative Proce-
dures Act. See Suburban Mortg. Assocs., 480 F.3d at 1128 (“Because an adequate remedy is available
under the Tucker Act in the Court of Federal Claims, this case cannot proceed in the district court
under the APA.).
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compensatory damages, where the APA, 5 U.S.C. § 702, does not permit
jurisdiction over claims for money damages. Id. at 909-10. Declaratory and
injunctive relief are not money damages, even if payment results, and in this
case the money at issue was either an “overpayment,” “underpayment,” or
“restitution,” not damages. Id. at 893. The Supreme Court also reasoned
that the Court of Federal Claims was not adequately situated to provide
relief because (1) the suit concerned an issue impacting the state and fed-
eral governments’ complex and ongoing relationship in the Medicaid grant
program, and (2) the Court of Federal Claims could not provide full relief
because it lacked “the general equitable powers of a district court to grant
prospective relief.” Id. at 904-05.

"This Court in Suburban Mortgage then tackled the challenge of mapping
Tucker Act jurisdiction onto the variety of characterizations of suits for money
identified in Bowen. This Court’s solution lay in the APA’s provision of over-
lapping exclusions to APA jurisdiction, including both claims for money dam-
ages and claims for which adequate remedy is available elsewhere. Suburban
Mortg. Assocs., 480 F.3d at 1122 (citing 5 U.S.C. §§ 702, 704). Because, as this
Court noted, the fact the Court of Federal Claims could provide adequate
relief under the Tucker Act sufficed to bar APA jurisdiction, disputes could be
resolved simply by asking whether the Court of Federal Claims could provide
adequate remedy. Id. at 1128.

"This approach also avoided the problem of distinguishing the various kinds
of money claim. In Suburban Mortgage, this Court declined to analyze the
claim in question to distinguish between a claim for damages and a claim for
money owed for the purposes of Tucker Act jurisdiction. Id. at 1126. Instead,
it adopted a more straightforward test: “if a money judgment will give the
plaintiff essentially the remedy he seeks—then the proper forum for reso-
lution of the dispute is not a district court under the APA but the Court of
Federal Claims under the Tucker Act.” Id. Nothing more is required. d.

This is consistent with Bowen too. As this Court noted, quoting Bowen,
“[t]he jurisdiction of the Claims Court, however, is not expressly limited to
actions for ‘money damages,’ . . . whereas that term does define the limits
of the exception to § 702.” Id. at 1125 n.13 (quoting Bowen, 487 U.S. at 900
n.31) (alterations in original). Further, Bowen was based on the complicated,
ongoing relationship between state and federal government in the Medicaid
program. Id. at 1127. In sum, this Court laid out boundaries for Tucker Act
jurisdiction that are consistent with Bowen but unaffected by the Supreme
Court’s identification of different types of money claims.

Under the guiding precedent of Suburban Mortgage, Democracy Worldwide
seeks money damages. It seeks a “monetary award,” and a money judgment will
give Democracy Worldwide the remedy sought. See id. at 1126 (“[W]hen the
plaintiff’s claims, regardless of the form in which the complaint is drafted, are
understood to be seeking a monetary reward from the Government, then, for
the reasons explained, a straightforward analysis calls for determining whether
the case falls within the jurisdiction of the Court of Federal Claims.”). Democ-
racy Worldwide’s claim meets the test for Tucker Act jurisdiction.
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D. Conclusion: The Court of Federal Claims Had Tucker Act Furisdiction

For these reasons, the Court of Federal Claims correctly found that it had
jurisdiction over this dispute. Both the Uniform Guidance and the grant
agreement itself are “money-mandating” authorities, and Democracy World-
wide seeks monetary relief the Court of Federal Claims could provide. Because
this dispute falls under the lower court’s Tucker Act jurisdiction, this Court
should affirm that part of its decision.

III. THE COURT OF FEDERAL CLAIMS CLEARLY ERRED BECAUSE
DEMOCRACY WORLDWIDE’S PURCHASE OF PPE WAS ALLOWABLE,
ALLOCABLE, AND REASONABLE, AND THE AO APPROVED THE PURCHASE.

This Court should reverse the decision of the Court of Federal Claims affirm-
ing USAID’ denial of the costs Democracy Worldwide incurred purchasing
masks, hand washing stations, nurses’ consultant fees and attendant expenses,
thermometers, and additional sanitation for the conference space because
these costs were plainly allowable, reasonable, and allocable. See infra Part
III.A. When a cost is allowable, reasonable, and allocable, the grant agree-
ment does not require approval by the AO as a condition for its allowance.
See 2 C.ER. § 200.407 (2020). Even if approval was required for allowance of
the costs, the AOR did approve the purchase, and the AO ratified it when she
confirmed the spending with knowledge of the material facts surrounding the
AOR’s actions. See infia Part I11.B. Finally, the USAID bore the risk of a cost
increase because this grant agreement was a cost-reimbursement contract. See
infra Part III.C. The Court below clearly erred when it failed to recognize
that the costs were allowable, allocable, and reasonable, and that the purchases

were approved by the AOR and ratified by the AO.

A. The COVID-19-Related Purchases Were Allowable, Allocable, and Reasonable
Because Democracy Worldwide Acted Prudently When It Took Necessary
Measures to Protect Participants from the Pandemic.

The Court of Federal Claims committed clear error when it found that the
purchase of masks, hand washing stations, nurses’ consultant fees and atten-
dant expenses, thermometers, and additional sanitation for the conference
space was unreasonable. Under the relevant regulations, grantees may be
reimbursed for costs that are allowable, allocable, and reasonable. See Appx9;
see also 2 C.ER. §§ 200.403-05 (2022). The purchases were reasonable because
Democracy Worldwide acted prudently following the USAID guidelines,
and the COVID-19-related purchases were necessary to protect the lives
of humanitarian grants participants and to comply with the mandate of the
Cameroonian government. There is no question that Democracy World-
wide’s COVID-19-related expenses were allocable under the standard pro-
vided in 2 C.F.R. § 200.405. And a cost that is both reasonable and allocable is
allowable. 2 C.FR. § 200.403. Finally, the Court of Federal Claims committed
clear error by finding that the costs were unreasonable because Democracy
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Worldwide failed to get AO approval, when that was not required and did, in
fact, occur. See Appx3-5.

1. The Cost Is Reasonable Because Democracy Worldwide Acted Prudently
Under the Circumstances.

Democracy Worldwide acted prudently to purchase COVID-19 PPE, san-
itation, and nursing services when it consulted with the AOR and complied
with the USAID guidelines. A cost is reasonable if it does not exceed the cost
that “would be incurred by a prudent person under the circumstances prevail-
ing at the time the decision was made to incur the cost.” 2 C.ER. § 200.404.
The U.S. Government Accountability Office Government Auditing Standards
state that “abuse is behavior that is deficient or improper when compared
with behavior that a prudent person would consider reasonable and neces-
sary business practice given the facts and circumstances, but excludes fraud
and noncompliance with provisions of laws, regulations, contracts, and grant
agreements.” Gov’T AccoUNTABILITY OFF., GAO-18-568G, UNITED STATES
GOVERNMENT AUDITING STANDARDS § 6.23 (2018). In Buder v. Sartore, 774
P.2d 1383 (Colo. 1989) (en banc), the Supreme Court of Colorado provided
an informative insight in explaining the application of the prudent-person
standard.

In Buder, the court noted that under section 15-1-304, 6 C.R.S. (1973), the
general prudent person rule governing fiduciaries applies when

[ijn acquiring . . . property for the benefit of others, fiduciaries shall . . . exercise
the judgment and care under the circumstances then prevailing, which men of
prudence, discretion, and intelligence exercise in the management of their own
affairs, not in regard to speculation but in regard to the permanent disposition of
their funds, considering the probable income as well as the probable safety of their
capital.

Buder, 774 P.2d at 1385. The court held that Buder abused his discretion when
he invested substantial amounts of entrusted money without careful calcula-
tion. Id. at 1386-87.

In the case at hand, Ms. McDowell, Manager at Democracy Worldwide,
acted as a prudent person. When the COVID-19 numbers spiked in Cam-
eroon, Ms. McDowell promptly asked Mr. Baird, the AOR, for guidance on
changing the training program to match the changing circumstances. Appx4.
"This was consistent with the instructions in USAID’s Frequently Asked Ques-
tions issued in March 2020. Appx129. The guide said, “[f]or those additional
costs incurred as a result of COVID-19 that would have a significant impact
on the budget, the partner must contact the CO/AO or COR/AOR.” Appx129.
When the AOR replied to Ms. McDowell saying, “[yJou can purchase PPE
just make sure it complies with the guidance on the USAID website, e.g.,
is reasonable, etc.,” Ms. McDowell complied with the USAID guidance by
following the “prudent person” standard under 2 C.ER. § 200.404. Appx4—6.
Ms. McDowell prudently followed what USAID directed program manag-
ers to do, and she did not abuse her power as a program manager when she
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consulted with appropriate authority from USAID. Appx4-6; see also GAO-
18-568G, supra, § 6.23 (“[Albuse is behavior that is deficient or improper
when compared with behavior that a prudent person would consider reason-
able and necessary business practice.”).

Moreover, Democracy Worldwide conducted careful calculation prior to
the purchase of COVID-19 PPE. See Appx5. Democracy Worldwide solicited
price quotes from several manufactures and elected to purchase the cheapest
option. Appx5; see also Buder, 774 P.2d at 1385 (requiring fiduciaries to “exer-
cise the judgment and care under the circumstances then prevailing”). There-
fore, Democracy Worldwide acted prudently under the circumstances and the
COVID-19 PPE purchase was reasonable.

2. The Cost of COVID-19-Related Purchases Was Reasonable Because the
Purchases Were Necessary to Protect Participants from the Pandemic.

A cost is reasonable if it does not exceed the cost that “would be incurred by
a prudent person under the circumstances prevailing at the time the decision
was made to incur the cost.” 2 C.ER. § 200.404. The reasonableness of a given
cost depends on a number of factors:

(a) whether the cost is of a type generally recognized as ordinary and necessary
for the operation of the non-Federal entity or the proper and efficient perfor-
mance of the Federal award;

(b) The restraints or requirements imposed by such factors as: sound business
practices; arm’s-length bargaining; Federal, state, local, tribal, and other laws
and regulations; and terms and conditions of Federal award;

(¢) Market prices for comparable goods or services for the geographic area;

(d) Whether the individuals concerned acted with prudence in the circumstances
considering their responsibilities to the non-Federal entity, its employees,
where applicable its students or membership, the public at large, and the Fed-
eral Government;

(e) Whether the non-Federal entity significantly deviates from its established
practices and policies regarding the incurrence of costs, which may unjustifi-
ably increase the Federal award’s cost.

Id.

Here, it is clear that the cost of masks, hand washing stations, nurses’ con-
sultant fees and attendant expenses, thermometers, and additional sanitation
fees were reasonable under the terms of 2 C.ER. § 200.404. First, the use of
masks and sanitations was recognized as necessary for the operation of the
non-Federal entity, as Democracy Worldwide was obliged under the terms of
the grant agreement to avoid causing harm to the attendees. See Appx9 (recog-
nizing the grant agreement contains a “Do No Harm” provision). COVID-19
is highly contagious and most commonly spreads through respiratory droplets
during close contact. How COVID-19 Spreads, CDC (Aug. 11, 2022), https://
www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-COVID
-spreads.html [https://perma.cc/GPG2-ADQ4]. The Center for Disease
Control and Prevention warns that “[t]he best way to prevent illness is to avoid
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being exposed to this virus. You can take steps to slow the spread . . . . Cover
your mouth and nose with a mask when around others. Wash your hands
often with soap and water. Routinely clean and disinfect frequently touched
surfaces.” Id. Democracy Worldwide purchased masks, hand washing stations,
nurse-consultants, and additional sanitation for the conference space to pro-
tect participants and to prevent the spread of the virus. See Appx5-6.

Moreover, as soon as the pandemic began, USAID announced its new
assistance program to provide PPE—including masks—to affected countries.
Novel Coronavirus (COVID-19), USAID, https:/www.usaid.gov/coronavirus
(last visited Nov. 30, 2022) [https://perma.cc/N869-BCRA]. The newly
announced assistance regarding the PPE implies that USAID recognized
masks and sanitation related supplies as necessary. See id. Thus, Democracy
Worldwide acted reasonably because “the cost [was] of a type generally rec-
ognized as ordinary and necessary for the operation of the non-Federal entity
or the proper and efficient performance of the Federal award.” See 2 C.F.R.
§ 200.404(a).

Second, Democracy Worldwide purchased PPE because the Cameroo-
nian government required everyone to wear a mask in public spaces. AppxS5.
It would have been illegal for participants to appear in public space without
masks. Appx5. Moreover, the Hilton mandated the hand sanitizing stations at
the entrances and exits of their meeting rooms and charged additional clean-
ing fees for sanitizations. Appx5. Therefore, Democracy Worldwide acted rea-
sonably by following “restraints or requirements imposed by such factors as:
sound business practices; arm’s-length bargaining; Federal, state, local, tribal,
and other laws and regulations; and terms and conditions of Federal award.”
See 2 C.ER. § 200.404(D).

Third, the prices Democracy Worldwide paid were reasonable in light
of market prices for comparable goods or services for the geographic area.
Democracy Worldwide solicited price quotes from retailers to purchase masks
in bulk because the pandemic forecasted to last beyond the first training.
Appx5. When it found the cheapest option per mask, Democracy Worldwide
decided to order the minimum required. Appx5.

When the COVID-19 pandemic began, the entire globe experienced
mask shortages. Shortage of Personal Protective Equipment Endangering Health
Waorkers Worldwide, WHO (Mar. 3, 2020), https://www.who.int/news/item/03
-03-2020-shortage-of-personal-protective-equipment-endangering
-health-workers-worldwide [https://perma.cc/SL73-E83C]. When the Cam-
eroonian government mandated wearing masks in public spaces, people in
Cameroon also suffered from mask shortages. Amindeh Blaise Atabong, In
Cameroon, Face Masks are Compulsory — But Unaffordable for Many, MaL &
GuarpiaN (Apr. 18, 2020), https://mg.co.za/article/2020-04-18-in-cameroon
-face-masks-are-compulsory-but-unaffordable-for-many/ [ https://perma.cc
/YB8A-N9BN]. If masks were available in Cameroon, the prices were up to
around $1.80 per mask. Id. Therefore, purchase of 500 masks for $1,500 was
reasonable because the Cameroonian government gave short notice in midst
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of the global mask shortages and the pandemic forecasted to last for more
than a short-term period. See Appx5; see also 2 C.ER. § 200.404(c).

Moreover, the price of hand washing stations was reasonable compared to
goods sold in Cameroon. On average, people use one gallon (3.78L) of water
to wash their hands. How Much Water Do You Use at Home?, U.S. GEOLOGI-
CAL SURV., https://water.usgs.gov/edu/activity-percapita.php (last visited Nov.
30, 2022) [https://perma.cc/T8H6-CP3C]. Considering the circumstances,
around 200L of water would have been required. 1.5L of water costs around
$0.6 in Yaoundé, Cameroon. Cost of Living in Yaounde, Numsto, https://www
.numbeo.com/cost-of-living/in/Yaounde-Cameroon (last visited Nov. 30,
2022) [https://perma.cc/2RSP-QLM4]. Democracy Worldwide spent $350 in
total including large water jerry cans, hand soap, and plastic barrels. Appx5-6.
Therefore, the cost of hand sanitizing stations was reasonable for the market
price in Cameroon. See 2 C.ER. § 200.404(c).

While nurses’ consultant fees and attendant expenses, thermometer and
other additional sanitation costs might not have been comparable at the cur-
rent market price, the price for COVID-19-related products spiked during
Democracy Worldwide’s first training. Amindeh Blaise Atabong, supra. Also,
with additional precautions and risks imposed to nurses during the pan-
demic, taking extra precautions was a reasonable practice. Advice on the Use
of Masks in the Community, During Home Care, and in Health Care Settings in
the Context of COVID-19, WHO (Mar. 19, 2020), https://apps.who.int/iris/bit
stream/handle/10665/331493/WHO-2019-nCoV-IPC_Masks-2020.2-eng
.pdfrsequence=14&isAllowed=y [https://perma.cc/4H3J-USNP]. Therefore,
given the circumstances, the cost for nurses’ consultant fees and attendant
expenses, thermometers, and additional sanitation was reasonable. See 2 C.FR.
§ 200.404(c).

Fourth, Democracy Worldwide acted with prudence in the circumstances
considering its responsibilities to the non-Federal entity, its employees, the
public at large, and the Federal Government. It was prudent for Democracy
Worldwide to purchase masks in addition to setting up sanitation stations
and paying for additional cleaning and nursing services during the COVID-
19 outbreak, as recommended by public health authorities. Advice on the Use
of Masks in the Community, During Home Care, and in Health Care Settings in
the Context of COVID-19, supra. The World Health Organization advised that
wearing a medical mask is “one of the prevention measures that can limit the
spread of certain respiratory diseases, including COVID-19. However, the
use of mask alone is insufficient to provide an adequate level of protection,
and other measures should also be adopted.” Id. It was Democracy World-
wide’s responsibility to protect the health and safety of staff and participants.
See Appx9 (recognizing the grant agreement contains a “Do No Harm”
provision). Therefore, Democracy Worldwide acted prudently when it took
these preventative measures. See 2 C.E.R. § 200.404(d); see also Appx5-6.

Democracy Worldwide’s spending also did not unjustifiably increase the
cost of the award spending. When the Cameroonian government closed the
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border, Democracy Worldwide transformed the program to a hybrid-training
plan. Appx4-5. Some participants came on site, while others participated vir-
tually. Appx4-5. From the modification, Democracy Worldwide saved the
cost for food, travel, and stays. Appx2,5. Therefore, the PPE cost did not
significantly increase the overall cost of the original budget. See 2 C.ER.
§ 200.404.

3. The Costs Were Allocable to the Grant in Question Because the COVID-
19-Related Purchases Were Assignable to the Federal Award.

Finally, the costs were allocable to the federal award because the COVID-19-
related expenses were necessarily incurred for the performance of the award.
“A cost is allocable to a particular Federal award or other cost objective if
the goods or services involved are chargeable or assignable to that Federal

award or cost objective in accordance with relative benefits received.” 2 C.FR.
§ 200.405(a).

Th[e] standard [of allocability] is met if the cost: (1) is incurred specifically for the
Federal award; (2) benefits both the federal award and other work of the non-Federal
entity and can be distributed in proportions that may be approximated using rea-
sonable methods; and (3) is necessary to the overall operation of the non-Federal
entity and is assignable in part to the Federal award in accordance with principles
in this subpart.

2 C.FR. §200.405(2)(1)-(3). Democracy Worldwide incurred COVID-19-
related cost specifically for executing the federal award. On March 13, 2020,
when Prime Minister Ngute closed Cameroon’s border, Democracy World-
wide could no longer invite experts to the country. Appx5. Instead of hav-
ing everyone at the training site, Democracy Worldwide decided to modify
the program by conducting a hybrid-mode training. Appx3-5. Both the AO
and AOR approved the modified hybrid-training. Appx4-5. For those who
attended in-person, Cameroon’s government and Hilton required participants
to wear masks and use additional sanitization. Appx5. Through careful safety
measures Democracy Worldwide implemented, the first training ended highly
successfully. Appx5. Therefore, Democracy Worldwide incurred the purchase
of COVID-19 PPE specifically to execute a Federal contract. See 2 C.F.R.
§ 200.405(a)(1) (the standard of allocability is met “if the cost is incurred spe-
cifically for the Federal award.”).

Because Democracy Worldwide has not used these COVID-19-related
purchases for any grant or work other than the grant in question, these costs
are allocable. The expenses related to sanitation stations, cleaning, and nurs-
ing services were entirely related to the first training. See Appx5-6. Democ-
racy Worldwide purchased more masks than were needed strictly for the first
training, but that was done to save money per unit, and Democracy World-
wide reasonably and correctly predicted that it would need the masks for the
remaining trainings under this grant. See Appx5. This satisfies the remaining
requirements for the allocability of these costs. See 2 C.F.R. § 200.405. There-
fore, the COVID-19-related purchases were allocable.
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4. If a Cost Is Reasonable and Allocable, It Is Allowable.

A cost is allowable when it is reasonable and allocable, and otherwise complies
with regulations and accounting standards not at issue in this case. The deci-
sion from the Court of Federal Claims does not dispute accounting standards,
terms of the contract, or other limitations. See Appx9-11. Therefore, because
the cost was reasonable and allocable, the cost was allowable.

The Uniform Guidance lists factors affecting allowability of costs. 2 C.ER.
§ 200.403. Costs must meet the following general criteria to be allowable
under federal grant awards:

(a) Be necessary and reasonable for the performance of the Federal award and be
allocable thereto under these principles.

(b) Conform to any limitations or exclusions set forth in these principles or in the
Federal award as to types or amount of cost item.

(¢) Be consistent with policies and procedures that apply uniformly to both
federally-financed and other activities of the non-Federal entity.

(d) Be accorded consistent treatment. A cost may not be assigned to a Federal
award as a direct cost if any other cost incurred for the same purpose in like
circumstances has been allocated to the Federal award as an indirect It.

(e) Be determined in accordance with generally accepted accounting principles
(GAAP), except, for state and local governments and Indian tribes only, as oth-
erwise provided for in this part.

() Not be included as a cost or used to meet cost sharing or matching require-
ments of any other federally-financed program in either the current or a prior
period. See also § 200.306(b).

(2) Be adequately documented. See also §§ 200.300 through 200.309 of this part.

(h) Cost must be incurred during the approved budget period. The Federal award-
ing agency is authorized, at its discretion, to waive prior written approvals to
carry forward unobligated balances to subsequent budget periods pursuant to
§ 200.308(e)(3).

Id.

The only question is whether the costs were reasonable. See 2 C.ER.
§ 200.403(a) (“Be necessary and reasonable for the performance of the Federal
award and be allocable thereto under these principles.”). As explained above,
the costs were allocable, see Part II1.A.3, supra. Neither the government in its
brief to the Court of Federal Claims nor the court challenged this contention.
See Appx9-10. None of the other matters are in dispute. See Appx9-11. There
is no question that the costs did not conform with the limitation or exclusions
of cost items, 2 C.ER. § 200.403(b), that the costs were inconsistent with poli-
cies and procedures that apply uniformly to both federally-financed and other
activities of the non-Federal entity, 2 C.FR. § 200.403(c), that the costs were
not accorded consistent treatment within the budget, 2 C.FR. § 200.403(d),
that they were not determined under appropriate accounting principles, 2
C.FR. § 200.403(e), that they were included as a cost-sharing or requirement
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2 C.FR. § 200.403 (f), or that they were inadequately documented, 2 C.FR.
§200.403(g), or that they were not incurred during the approved budget period,
2 C.FR. § 200.403(h). See Appx9-11. Here, Democracy Worldwide’s spending
on COVID-19-related purchases was reasonable and allocable. See supra Part
IIT.A.1-2; see also supra Part IIL.A.3. Therefore, the cost was allowable.

5. Because the Cost Was Allowable, Reasonable, and Allocable, Democracy
Worldwide Was Entitled to Payment Without Additional Approval by
the AO.

Additional approval by the AO was not necessary when Democracy Worldwide
purchased masks, hand washing stations, nurses’ consultant services, thermom-
eters, and additional sanitation for the conference space. First, the Uniform
Guidance required only that the costs be allowable, reasonable, and allocable
for payment. Appx9; see also, 2 C.FR. § 200.305 (“[P]ayments for allowable
costs by non-Federal entities must not be withheld at any time during the
period of performance.”). Prior written approval is not required. 2 C.ER.
§200.407 (“The absence of prior written approval on any element of cost will
not, in itself, affect the reasonableness or allocability of that element, unless
prior approval is specifically required for allowability.”).

Prior approval was not specifically required for allowability. The approval
by the AO was unnecessary because USAID COVID-19 guidelines require
approval when the cost of COVID-19 PPE has a significant impact on the
budget. Appx129. The USAID FAQ provided that “reasonable costs in relation
to safety measures are generally allowable.” Appx132. In addition, the FAQ
stated that “[b]efore incurring any additional costs relating to COVID-19,
partners must contact their AOR(s)/COR(s)/ and AO(s)/CO(s) for approval
when required.” Appx129. USAID specifically clarified that “when required”
applies if “those additional costs incurred as a result of COVID-19 . . . would
have a significant impact on the budget.” Appx129. Thus, when there is insig-
nificant impact on the budget, the grantee does not necessarily need approval
by the AO for purchasing COVID-19-related purchases.

It is clear that the COVID-19 PPE costs did not have a significant impact
on the budget. USAID awarded Democracy Worldwide $2,000,000 to imple-
mentits proposed training program. Appx2. The COVID-19 PPE costs totaled
$10,445. Appx6. The cost only portioned 0.5% of the entire award budget.
See Appx2,6. Therefore, considering the scale of the program and its budget,
the PPE costs were insignificant. See Appx129. Because the cost of COVID-
19 PPE purchase was minimal compared to the entire budget amount, prior
approval by the AO was not necessary.

Furthermore, Democracy Worldwide did not need approval from the AO
because Democracy Worldwide did not amend the agreement when it pur-
chased the COVID-19 PPE. According to the grant agreement, “[tJo amend
the grant agreement, [Democracy Worldwide] would need to submit a budget
or program realignment to the AO for prior approval.” Appx2. The budget
provides that the costs include “anything necessary to daily operation.” Appx3.
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During the COVID-19 pandemic, masks, handwashing stations, nurses, and
other sanitary supplies were “necessary to daily operation.” See id. This is not
an amendment because Democracy Worldwide was authorized to make such
purchases under the agreement as originally written. See id. Therefore, because
COVID-19 PPE was necessary for daily operation and because Democracy
Worldwide did not amend the agreement, approval by the AO was not required.

In conclusion, the Court of Federal Claims clearly erred when it disallowed
the reimbursement costs for the COVID-19 PPE. The PPE cost should be
allowable because the COVID-19 PPE costs were reasonable, allocable, and
allowable. The PPE protected the safety of program participants from the
pandemic, and the overall cost was insignificant compared to the entire award
amount. See Appx2, 5-6. Democracy Worldwide took reasonable steps to pur-
chase the PPE to execute the grants award and the PPE, sanitation, and nurs-
ing services helped the training proceed successfully. See Appx2, 5-6. For all
the reasons stated above, the PPE costs were allowable.

6. The Court of Federal Claims Committed Clear Error Because It Relied
on the Wrong Test for the Reasonableness of the Costs and the Costs
Were Plainly Reasonable.

The Court of Federal Claims committed clear error when it found the
COVID-19-related costs unreasonable because it relied on the wrong test to
determine whether the costs were reasonable, and the application of the cor-
rect test shows that they were. In the decision on appeal, the Court of Federal
Claims found that these costs were not reasonable—and thus not allowable—
because USAID’s COVID-19 guidance stated that “[b]efore incurring any
additional costs relating to COVID-19, partners must contact their AOR(s)/
COR(s)/CO(s) for approval, when required,” and generally referred grantees
with questions to the AO for guidance. See Appx10.

This reasoning is fatally flawed. The Court appears to have reasoned
that a prudent person would have gotten written approval by the AO before
incurring costs, based on USAID’s COVID-19 guidance. See Appx10. But the
specific provision cited by the Court below requires the grantee to get AO
approval “when required.” Appx129. Moreover, that provision plainly does
not purport to change the regulatory regime. See Appx129. And the relevant
regulations deny any general requirement to obtain approval for a cost as a
condition of its reasonableness. (A) See 2 C.E.R. §§ 200.403-405; (B) see also 2
C.FR. § 200.407 (“The absence of prior written approval on any element of
cost will not, in itself, affect the reasonableness or allocability of that element,
unless prior approval is specifically required for allowability.”). No reasonable
person would interpret this FAQ guidance as requiring prior AO approval—it
only instructs grantees to get the written approval they are otherwise required
to get.

The same is true for the other authority the Court cited to support its con-
clusion that Democracy Worldwide’s purported failure to get prior approval
meant these costs were unreasonable. This other authority was the general
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instruction in the FAQs advising grantees to communicate with the AO about
the allowability of a specific cost. Appx10. It would be clearly erroneous to
interpret the FAQs as requiring AO approval generally. See Appx12930.

The Court below clearly erred by failing to inquire whether the costs were
allowable, reasonable, and allocable under the terms of the Uniform Guid-
ance themselves. Communication with the agency may of course play a role in
prudent behavior. See 2 C.ER. § 200.404 (defining reasonable cost as one that
“would be incurred by a prudent person under the circumstances prevailing at
the time the decision was made”). But Democracy Worldwide did communi-
cate with USAID. Appx3—4. Because the costs were reasonable, see supra Part
IL.A.2, it would clearly not have been reasonable for Democracy Worldwide
to get prior written approval by the AO as such approval is not required as a
matter of law and as a matter of fact. See Appx2-3. The fact that now Democ-
racy Worldwide might regret its reliance on the Uniform Guidance does not
matter. See 2 C.F.R. § 200.404. The reasoning that a prudent person would
take the specific step of obtaining prior written approval by the AO when the
Uniform Guidance does not require prior written approval is clearly errone-
ous. See Appx129-30. Because the Court of Federal Claims based its decision
on that reasoning, its affirmance of the disallowance of costs was also clearly
erroneous.

B. The Agreement Officer Ratified the COVID-19-Related Expenses Because She
Had Full Knowledge of the Circumstances Surrounding the Action of the AOR.

The AO ratified the purchase of COVID-19 PPE when she confirmed the
spending to the AOR after reading the entire conversation between the
AOR and Democracy Worldwide. USAID, 303_o70122, ADS CHAPTER 303:
GRrANTS AND COOPERATIVE AGREEMENTS TO NON-(GOVERNMENTAL ORGANIZA-
TI0NS § 303.3.15(d) (2020) states that the AOR does not have actual authority
to enter into or modify grants agreement. See Appx12. The government can-
not be bound by the actions of those with apparent authority. Fed. Crops Ins. v.
Merill, 332 U.S. 380, 384 (1947).

However, when a government employee enters into an unauthorized agree-
ment, the agreement can become binding upon ratification by an individual
with actual authority. Gary v. United States, 67 Fed. Cl. 202, 215-16 (2005).
For ratification to be effective, “a superior must not only (1) have possessed
authority to contract, but also (2) have fully known the material facts sur-
rounding the unauthorized action of her subordinate, and (3) have knowingly
confirmed, adopted, or acquiesced to the unauthorized action of her subordi-
nate.” Leonardo v. United States, 63 Fed. Cl. 552, 560 (2005). A party seeking
to enforce a contract against the United States bears the burden of proving by
preponderance of the evidence that the officer had authority to contract and
ratified the agreement. See 7d. at 555.

In Leonardo, the artist claimed to have entered into an agreement with the
government when she had conversations regarding contractual matters with
a cultural affairs specialist who functioned as assistant to the cultural affairs
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officer at American Cultural Center. See id. at 554-55. The specialist did not
have actual authority to bind the government. See id. at 557. The court found
that the specialist lacked implied authority to contract because contracting
authority was not an integral part of the duties assigned to the specialist. See 7d.
at 558. The court also held that the cultural affairs officer who had authority
to contract did not ratify the contract because the artist failed to show that the
officer possessed the full knowledge of all the facts regarding the representa-
tive’s unauthorized actions. See id. at 569.

Unlike in Leonardo, the AO, who had authority to contract, did have full
knowledge of all the facts regarding the AOR’s unauthorized actions. See
Appx12 (“Ms. Huston, as the Agreements Officer, is the only individual with
actual authority to modify grant agreements.”) (citation omitted). When the
AOR forwarded Ms. McDowell’s email to the AO, the AOR stated “[p]lease
see below exchange from Amanda at Democracy Worldwide.” Appx4. It is
clear from this context that the AO fully received the material facts surround-
ing the action of her subordinate: that, in response to COVID-19, Democ-
racy Worldwide proposed purchasing masks and sanitation. Appx4; see also
Leonardo, 63 Fed. CL. at 560 (requiring for an effective ratification, that the
superior “have fully known the material facts surrounding the unauthorized
action of her subordinate.”). The AO confirmed the action of her subordinate
when she replied back to AOR, “[a]greed” and further stated, “[p]lease inform
[Democracy Worldwide] that any PPE purchase needs to comply with the
guidance on the USAID website . . . .” Appx4. Because the AO read the entire
email conversation between the AOR and Ms. McDowell, the AO knowingly
confirmed Democracy Worldwide’s request. See Leonardo, 63 Fed. Cl. at 560
(requiring for an effective ratification, that the superior “have knowingly
confirmed, adopted, or acquiesced to the unauthorized action of her subor-
dinate”). As there is no question that the AO had authority to contract, by her
actions she ratified the AOR approval of these purchases.

The government may argue that the AO was not fully aware of the material
facts because she did not know of the costs of the PPE and so could not ratify
the purchases, but the specifics of the cost are not among the “material facts”
required for ratification. The “material facts” required for ratification relate to
the unauthorized action of her subordinate, rather than the details of cost. See
id. at 560-70 (requiring for ratification the superior to confirm the unautho-
rized action of her subordinate). The AO was fully aware of the material facts
when she read the entire conversation between the AOR and Ms. McDow-
ell and advised that the COVID-19-related purchases must comply with the
USAID guidance. See Appx3-5. In other words, the AO knew about the mate-
rial facts because the AO directed Democracy Worldwide to USAID FAQs
instead of requiring Democracy Worldwide to submit costs for additional rat-
ification. Therefore, the AO ratified the COVID-19-related purchases when,
with knowledge of the material facts surrounding the conversation between
the AOR and Democracy Worldwide, she knowingly confirmed the AOR’s
grant of permission to proceed.
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C. The Court of Federal Claims’ Reliance on Pernix Was Misplaced Because the
Grant Was More Like a Cost-Reimbursement Contract Than a Fixed-Price
Contract.

The court below clearly erred in relying on Pernix Serka Foint Venture
v. Dep’t of State, CBCA 5683, 20-1 BCA q 37589 to find that Democracy
Worldwide bore the cost risk under the grant agreement because the cost risk
allocation in this grant agreement was not analogous to that in a fixed-price
contract. The agreement in this case plainly bore no relationship to a fixed
price contract in its risk profile, so that the obviously correct comparison was
a cost-reimbursement contract. The Court of Federal Claims committed a
clear error.

In analyzing which party bore the cost risk in this case, the Court of Federal
Claims erroneously applied Pernix. The court drew an analogy between the
contractor’s responsibility to bear additional costs under a fixed-price contract
during an Ebola outbreak in Pernix and the case at hand. Appx10-11 (citing
Pernix, 20-1 BCA { 37,589). The reliance is misplaced because, while Pernix
reflected risk allocation in a fixed-price contract, the grant here had none of
the fixed-price risk distribution.

A firm-fixed-price contract “places upon the contractor maximum risk and
full responsibility for all costs and resulting profit or loss” and “provides max-
imum incentive for the contractor to control costs and perform effectively.”
FAR 16.202-1. By contrast, a cost-plus-fixed fee contract “permits contract-
ing for efforts that might otherwise present too great a risk to contractors,
but it provides the contractor only a minimum incentive to control costs.”
FAR 16.306(a). Complex requirements, “particularly those unique to the Gov-
ernment, usually result in greater risk assumption by the Government.” FAR
16.104. This is especially true for complex research and development con-
tracts, “when performance uncertainties or the likelihood of changes makes it
difficult to estimate performance costs in advance.” Id. In such situation, “the
cost risk should shift to the contractor, and a fixed-price contract should be
considered.” Id. In a cost-reimbursement contract, the contractor is required
to provide the best estimate level of effort to fulfill the purpose of the contract.
See, e.g., EPAAR 1552.211-73.

In the case at bar, Democracy Worldwide did not assume the risk of
increased cost of performance. The grant awards had more than one charac-
teristic of cost-reimbursement agreements as defined under FAR 16.301-1,
which states that “[c]ost-reimbursement types of contracts provide for pay-
ment of allowable incurred costs, to the extent prescribed in the contract.
These contracts establish an estimate of total cost for the purpose of obli-
gating funds and establishing a ceiling that the contractor may not exceed
(except at its own risk) without the approval of the contracting officer.” FAR
16.301-1. First, Democracy Worldwide established a budget of $2,000,000

4. In Pernix, the contract was a procurement contract, so the Federal Acquisition Regulation
(FAR) is the relevant body of regulation. Pernix, 20-1 BCA { 37,589.
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based on the actual costs of the project, and the agreement contained the
project proposal with the budget attached. Appx2; see also FAR 16.301-1
(“[Cost-reimbursement types of contracts] establish an estimate of total cost
tor the purpose of obligating funds and establishing a ceiling that the con-
tractor may not exceed . . . .”). Second, the grant did not include profits for
Democracy Worldwide. See Appx15 (“Applications should be from qualified
U.S. or non-U.S. entities, such as private, non-profit organizations (or for-
profit companies willing to forego profits)”). Third, the agreement stated that
Democracy Worldwide was bound to the proposal and to amend the grant
agreement, Democracy Worldwide needed to give notice to the AO for prior
approval. Appx2; see also FAR 16.301-1. All of these characteristics of the con-
tract show that the grant award was more like a cost-reimbursement con-
tract. Therefore, USAID assumed the risk of the increase in cost arising from
performance of the training program in Cameroon because the grants award
was more like a cost-reimbursement contract than a fixed-price contract. See
Memorandum from Russell T. Vought, Dir., Off. of Mgmt. and Budget, to the
Heads of Exec. Dep’ts and Agencies (Jan. 05, 2021), https://www.whitehouse
.gov/wp-content/uploads/2021/01/M-21-11.pdf [https://perma.cc/X2WA
-BXLA] (explaining that the government bears more risk in cost-reimbursement
contract).

Furthermore, it does not make sense to analyze which party bore the “cost
risk” in this not-for-profit grant contract by analogy to a for-profit, procure-
ment contract. See Appx15. The court below sought to determine which party
bore the downside of cost risk in this case. Appx10-11. It did so by compar-
ing the agreement in question to a commercial, fixed-price contract. Id. This
was patently unreasonable because while the issue of the risk of higher costs
was debatable, there is no debate that Democracy Worldwide does not enjoy
the same upside cost risk as the contractor in Pernix did. Under a fixed-price
contract, the contractor benefits from the positive cost risk, i.e., that a project
comes in under cost. See FAR 16.202-1 (noting that a fixed-price contract
places on the contractor “maximum risk and full responsibility for all costs and
resulting profit or loss” and providing “maximum incentive for the contractor
to control costs and perform effectively”). Democracy Worldwide, by con-
trast, cannot benefit from the cost risk because there is no provision for profits
under the agreement. See Appx15. When deciding which party bore the risk
when costs were high, it was unreasonable for the Court of Federal Claims to
rely on a comparison to an agreement that would allocate the risk when costs
are low in a manner the exact opposite of the agreement at hand. Analysis of
risk allocation under this agreement by comparison to a fixed-price contract
is patently unreasonable.

Finally, the court’s reliance on Permix is misplaced because the circum-
stances differ materially. In Pernix, U.S. Department of State (DoS) entered a
fixed-price contract with Pernix “to construct a rainwater capture and storage
system in Freetown, Sierra Leone.” Pernix, 20-1 BCA { 37,589. During the
operation, Ebola broke out and DoS gave no guidance other than to say that
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Pernix would need to make its own decisions to complete the project under
such circumstances. See 7d. at 3. Without further guidance, Pernix decided
to demobilize the workforce and returned later. Id. Pernix sought an equi-
table adjustment for costs for additional medical services it had to provide
the employees on site, arguing that there was a constructive change. Id. The
Civilian Board of Contract Appeals rejected this argument for the allocation
of risk reasons cited above, as well as the fact that the contract specifically
allocated the risk of “acts of God, epidemics, and quarantine restrictions” to
the contractor. See id. at 8.

Democracy Worldwide’s case is distinguishable from Pernix. As mentioned
above, Democracy Worldwide entered into a grant contract resembling a FAR
cost-reimbursement contract with USAID, and so USAID assumed the risks
of unexpected costs when the government allowed the change in scope of the
project. See FAR 16.306(a). And this grant agreement makes no reference to
risk of quarantine restrictions. See Appx1-3. Therefore, the Court of Federal
Claims clearly erred when it wrongly applied the Pernix standard to the case
at hand.

CONCLUSION

For these reasons, the Court of Federal Claims properly exercised jurisdiction
over Democracy Worldwide’s claim against USAID. The regulations govern-
ing the administration of the grant and the grant itself, by virtue of its contrac-
tual nature, provide the money-mandating source of law needed for Tucker
Act jurisdiction over the claim against the government for money damages.

The Court of Federal Claims, however, clearly erred in finding that Democ-
racy Worldwide’s COVID-19-related expenses were not reasonable. Because
the expenses were reasonable and not significant, no approval by the AO was
required, though the AO did effectively ratify the purchase. Therefore, we
respectfully request this Court affirm the part of the Court of Federal Claims’s
decision finding it had jurisdiction and reverse the part of the decision disal-
lowing the $10,455 that Democracy Worldwide spent on masks, hand wash-
ing stations, nurses’ consultant and attendance, and additional sanitation for
the conference space, so they might carry out their civil society training under
COVID-19 conditions.

Respectfully submitted,
Stuart J. Anderson
Jung Hyoun Han
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JURISDICTIONAL STATEMENT

Pursuant to Federal Rule of Appellate Procedure 28(b) and Federal Circuit
Rule 28(b), appellee states its disagreement with the jurisdictional statement
of the appellant. Specifically, appellee disagrees with appellant’s assertion
that the Court of Federal Claims possessed jurisdiction over Democracy
Worldwide’s (DW) appeal. DW’s grant award does not identify a money-
mandating provision; thus, Tucker Act jurisdiction does not extend to this
award.

STATEMENT OF RELATED CASES

Pursuant to Federal Circuit Rule 47.5, appellee’s counsel states that they are
unaware of any case pending in this or any other court that may affect or be
affected by this Court’s decision in this appeal.

STATEMENT OF THE ISSUES

1. Whether the U.S. Court of Federal Claims (“Court of Federal Claims”
or “lower court”) has subject matter jurisdiction over appellant’s claim
for a right to cost reimbursement under a United States Agency for
International Development (“USAID”) grant award that did not contain
a money-mandating provision and consideration.

2. Whether the Court of Federal Claims properly disallowed appellant’s
costs related to personal protective equipment (“PPE”), sanitation, and
nurses’ fees where the grant award did not provide for these costs and
the appellant did not seek approval from the agreements officer.

STATEMENT OF THE CASE
I. NATURE OF THE CASE

"This appeal arises from a decision of the Court of Federal Claims that held
jurisdiction to review a grant dispute for plaintiff-appellant Democracy
Worldwide’s (DW) cost disallowance by USAID. Appx12. The USAID award
charged DW with strengthening Cameroonian civil society through trainings,
advocacy, and follow-up meetings with activists. Appx1.

Due to the COVID-19 pandemic, DW incurred costs for PPE, sanita-
tion, and nurses’ fees. Appx5. DW, however, did not inform the Agreement
Officer (AO) or the Agreement Officer’s Representative (AOR) of the spe-
cifics of these costs. Appx12. Subsequently, the AO disallowed DW’s costs
because (1) the grant agreement did not include DW’s costs and (2) the
AO did not approve these costs. Appx6. DW appealed this decision to the
Court of Federal Claims arguing (1) the Court had jurisdiction over grant
disputes for monetary claims under the Tucker Act, 28 U.S.C. § 1491(a),
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and (2) the additional costs incurred were reasonable and approved by the
government. The lower court held that it had jurisdiction to hear this dis-
pute under 28 U.S.C. § 1491(a) but disallowed DW’s incurred costs, and
this appeal followed. Appx12.

II. STATEMENT OF FACTS

A. The Program Award

USAID promotes U.S. foreign policy by advancing freedom, reducing poverty,
and strengthening democratic institutions abroad. USAID Key Accomplish-
ments, USAID https://www.usaid.gov/reports-and-data/key-accomplishments
[https://perma.cc/MN2Q-3LWK] (last visited Nov. 8, 2022). Pursuant to this
mission, USAID issued a Notice of Funding Opportunity (NOFO) that sought
applications for programs to protect human rights activities, conduct civil
education, and initiate human-rights based litigation in Central Africa. Appx1.
Seven organizations submitted proposals responding to USAID’s NOFO, and
USAID selected DW’s proposal, whose program focused on building strong
institutions to protect human rights through workshops for civil society actors
and follow-on meetings with activists. Appx2.

B. The Terms of the Grant Award

USAID awarded DW $2,000,000 to execute its program; the grant award
governs the use of these funds. Appx2. The grant agreement states that DW’s
proposal is binding and that DW must submit a budget realignment to the
AO for prior approval to amend the grant agreement. Appx2. The grant award
included a budget that included two line items for “supplies.” Appx3. The defi-
nition of supplies encompassed “assorted office supplies, such as flip charts,
pens, folders, handouts, and name tags.” Appx3. The Other Direct Costs cat-
egory also provided for supplies, including “assorted office supplies for staff,
including paper, pens, ink, staplers, and anything necessary to daily opera-
tions.” Appx3. The budget, however, did not provide for PPE, sanitation, or
fees for medical personnel. Appx11.

C. COVID-19 and DW’s Performance

DW planned its first training for April 2020 in Yaoundé, Cameroon at the
Hilton Hotel, where it scheduled experts to speak on good management prac-
tices for nongovernmental organizations. Appx2. On March 6, 2020, Camer-
oon reported its first case of COVID-19 and closed its borders several days
later, preventing DW’s experts from attending its first training. Appx3.

At this time, the Program Manager contacted Justin Baird, the AOR, and
sought approval to bring in DW’s trainers virtually and informed him it may
incur “additional costs” for “masks, sanitation, etc.” Appx3. As an AOR, Mr.
Baird did not have authority to approve budget realignments and sought guid-
ance from Ms. Huston, the AO. Appx4. The AO informed the AOR that any
PPE purchases needed to comply with guidance on USAID’s website, which
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stated that purchases must be reasonable and that “[b]efore incurring any
additional costs relating to COVID-19, partners must contact their AOR(s)/
COR(s)/CO(s) for approval, when required.” Appx10. FAQs on USAID’s web-
site further stated that implementing partners must still seek approvals that
are normally required pursuant agreements’ existing terms and conditions.
Appx129. The AOR communicated the AO’ guidance to DW and asked it to
inform him if a budget realignment proved necessary. Appx5.

Without further guidance from the AO, DW incurred thousands of dollars
in COVID-19 related costs, including a $5,000 cleaning fee from the hotel and
$1,945 for 500 masks, gloves, hand sanitizer, and thermometers. Appx6. DW also
procured two nurses for the training, providing them with a per diem and lodg-
ing at the Hilton and classified this $3,500 cost as a consultant fee. Appx7. The
consultant fee in the budget, however, included only trainers and legal experts.
Appx6. DW submitted these costs, totaling more than $10,445, to the AOR who,
in agreement with the AO, disallowed all of DW’ additional costs. Appx6. After a
petition for review, the AQO issued a written decision disallowing the costs, which
the Bureau for Management, Office of Management Policy, Budget, and Per-
formance, Compliance Division (M/MPBP/Compliance) affirmed. Appx6. DW
appealed this decision to the Court of Federal Claims. Appx6.

SUMMARY OF THE ARGUMENT

The Court of Federal Claims incorrectly found subject matter jurisdiction
over DW’s claim for cost disallowance for a grant award. First, DW failed to
establish jurisdiction by a preponderance of the evidence. Any waiver of sov-
ereign immunity must be clear and explicit. Although the Tucker Act grants
such waiver, it also necessitates a separate, substantive right of action. As such,
it does not apply to the grant award here because no money-mandating statute
provides a right of action for money damages, nor does the grant award pre-
sume money damages. Second, the Court of Federal Claims erroneously anal-
ogized the grant award to a traditional procurement contract. Although some
instances warrant such analogy, the grant award here effectuates a different
purpose than a procurement contract and fails to provide any direct consider-
ation to the federal government. Because of this errant comparison, the lower
court’s analysis is flawed, and so, DW’ claim falls outside the narrow grant
of jurisdiction at the Court of Federal Claims. Therefore, this court should
reverse the lower court’s holding and dismiss DW’s claim in its entirety.
Should this Court find jurisdiction, it should uphold the judgment of the
Court of Federal Claims because it did not clearly err by disallowing DW’s
costs for PPE, sanitation, and nurses’ fees. For costs to be allowable under a
federal grant, such costs must not exceed what a prudent person would incur
under the circumstances. The budget to which DW was bound did not include
a line item for PPE, and the grant award, and multiple pieces of agency guid-
ance, required AO approval before incurring costs outside the budget. Fur-
ther, DW bore the burden of seeking approval from the proper government
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official, and the AOR did not have the requisite authority. Finally, because of
the fixed-price nature of the grant, DW assumed the risk of incurring costs
not included in its budget.

ARGUMENT
I. STANDARD OF REVIEW

The Federal Circuit reviews a dismissal for lack of jurisdiction de novo. Yancey
v. United States, 915 F.2d 1534, 1537 (Fed. Cir. 1990). As such, this Court need
not afford any deference to the lower court’s decision. See generally id. In such
cases, the plaindff bears the burden of proving jurisdiction by a preponder-
ance of the evidence. Id. The Federal Circuit only overturns factual determi-
nations when they are “clearly erroneous.” See Kellogg Brown & Root Servs., Inc.
v. United States, 728 F.3d 1348, 1350, 1360 (Fed. Cir. 2013). A finding of fact
is clearly erroneous when the appellate court has a “definite and firm convic-
tion” that the lower court erred. See Indiana Mich. Power Co. v. United States,
422 F.3d 1369, 1373 (Fed. Cir. 2005). Further, cost reasonableness is a ques-
tion of fact, and a court may examine many fact- and context-specific factors
to determine reasonableness. See Kellogg Brown & Root Servs., 728 F.3d at 1360
(citing Gen. Dynamics Corp. v. United States, 410 F.2d 404, 409 (Ct. Cl. 1969)).

II. THE LOWER COURT INCORRECTLY HELD IT HAD
JURISDICTION OVER DW’S GRANT DISPUTE BECAUSE THE
TUCKER ACT’S LIMITED WAIVER OF SOVEREIGN IMMUNITY
DOES NOT APPLY TO THIS GRANT AGREEMENT.

To bring a private right of action against the federal government, a claimant
must identify an express waiver of sovereign immunity. See Lane v. Pena, 518
U.S. 187, 192 (1996) (holding that to hale the federal government into court
plaintiffs must show that the former has “unequivocally” waived its immunity).
Here, no such waiver exists as DW failed to identify a money-mandating stat-
ute and the Award does not presume money damages. Moreover, the Court of
Federal Claim’s analysis in which it found jurisdiction is fundamentally flawed
because the Award here is wholly dissimilar to a procurement contract. Con-
sequently, the Court of Federal Claims is the improper venue for this suit;
DW should err its grievance at a federal district court under the Administra-
tive Procedure Act (“APA”). Administrative Procedure Act, 5 U.S.C. §§ 702-
04 (stating that individuals entitled to judicial review of final agency actions
shall bring their claims to “a court of competent jurisdiction,” absent statutory
provisions instructing otherwise).

A. Any Waiver of Sovereign Immunity Must Be Unequivocally Expressed.

"The long-established principle of sovereign immunity shields the federal gov-
ernment from suit, “except as Congress has consented to a cause of action
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against the United States.” United States v. Testan, 424 U.S. 392, 399 (1976)
(citing United States v. Sherwood, 312 U.S. 584, 587-88 (1941)). Thus, “the
existence of consent is a prerequisite for jurisdiction.” United States v. Mitch-
ell, 463 U.S. 206, 212 (1983). Through the Tucker Act, Congress granted
petitioners the ability to pursue private suits against the United States at the
Court of Federal Claims. Id. at 216. However, this limited and express waiver
“cannot be implied but must be unequivocally expressed.” Testan, 424 U.S. at
399. Because no waiver exists for grant agreements per se, no right of action
exists here for the appellant.

B. The Tucker Act Does Not Extend Furisdiction to the Award Because No Distinct,
Substantive Right of Action for Money Damages Exists.

As the plaintiff bringing the claim, DW bears the burden of establishing juris-
diction. See Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377 (Fed. Cir.
1998) (citing McNutt v. General Motors Acceptance Corp. of Ind., 298 U.S. 178,
189 (1936)). DW failed to meet this burden because it failed to identify a
substantive right of action for this Award under the Tucker Act. Appx1-12; see
Testan, 424 U.S. at 400 (“[TThe Tucker Act is merely jurisdictional, and grant
of a right of action must be made with specificity.”) (emphasis added). The
"Tucker Act explicitly provides this Court jurisdiction over “any claim against
the United States founded either upon the Constitution, or any Act of Con-
gress or any regulation of an executive department, or upon any express or
implied contract with the United States . ...” 28 U.S.C. § 1491(a)(1). Because
the Tucker Act only establishes jurisdiction and does not create a substan-
tive right of action for money damages, claimants must identify a distinct,
money-mandating statute. See Mitchell, 463 U.S. at 216; see also Yancey, 915
F.2d at 1537 (finding jurisdiction under the Contract Disputes Act because
this statute is a money-mandating source of law). Without a right for money
damages, “the court . . . shall dismiss the cause for lack of jurisdiction.” Fisher
v. United States, 402 F.3d 1167, 1173 (Fed. Cir. 2005).

First, no relevant provision of the Constitution provides jurisdiction for
this Award under the Tucker Act as this is not a taking. See, e.g., Fan’s Heli-
copter Serv., Inc. v. FA.A., 525 F.3d 1299, 1309 (Fed. Cir. 2008) (citing Moden
v. United States, 404 F.3d 1335, 1341 (Fed. Cir. 2005)) (“It is undisputed that
the Takings Clause of the Fifth Amendment is a money-mandating source for
purposes of Tucker Act jurisdiction.”). In addition, because grants generally
do not presume money damages, the Award does not provide a substantive
right as an express or implied contract. See St. Bernard Parish Gov’t v. United
States, 134 Fed. Cl. 730, 734 (2017) (citing Rick’s Mushroom Serv., Inc. v. United
States, 76 Fed. Cl. 250 (2007), affd, 521 F.3d 1338 (Fed. Cir. 2008)) (stating
nontraditional government contracts, such as cooperative agreements, differ
from traditional procurement contracts as they “are not presumed to provide
money damages”).

Second, no statute or regulation provides a basis for jurisdiction because the
statute under which the Award was authorized is money-authorizing. Appx9.
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“Appropriations acts, by their very nature, are generally money-authorizing,
not money mandating. Appropriations are a form of [a]uthority provided by
federal law to incur obligations and to make payments from the Treasury
for specified purposes.” San Antonio Hous. Auth. v. United States, 143 Fed.
Cl. 425, 480 (2019) (internal citations omitted). As such, the disbursement
of funds does not entitle a grantee to an actual payment of money damages.
Cf. Lummi Tribe of the Lummi Rsrv., Wash. v. United States, 870 F.3d 1313,
1318 (Fed. Cir. 2017) (finding no jurisdiction where plaintiffs were deprived
of grant funds because the statute under which the grant was allocated was
not money-mandating). Specifically, any alleged claim for additional money
under a money-authorizing statute seeks a greater allocation in grant funding
than was originally disbursed, creating a cause for equitable relief rather than
a remedy for “damages.” See id.

The Supreme Court’s decision in Bowen v. Massachusetts is binding and
supports the proposition that money due does not mean money damages for
the purposes of Tucker Act jurisdiction. Bowen v. Massachusetts, 487 U.S. 879
(1988). In Bowen, Massachusetts challenged the federal government’s disal-
lowance under Medicaid, a complex federal grant, in district court. Id. at 909.
When deciding the proper forum for jurisdiction, the Court examined the
character of the relief sought. Id. at 901-09. The Bowen Court understood
“money damages” to mean “compensation for the damage sustained by the
failure of the Federal Government to pay as mandated.” Id. at 900. Because
Massachusetts sought money due, which was an equitable relief, versus com-
pensatory damages, the Supreme Court found proper jurisdiction at district
court under the APA instead of the Federal Circuit. Id. at 909-10.

As such, the Court of Federal Claim’s reliance on Suburban Mortgage Associ-
ates, Inc. is misplaced. There, this Court opined on a similar issue that examined
whether proper jurisdiction for a claim was found at either the federal district
courts under the APA or the Court of Federal Claims under the Tucker Act.
Suburban Mortg. Assoc., Inc. v. U.S. Dep’t of Hous. & Urban Dev.,480 F.3d 1116,
1122-23 (Fed. Cir. 2007). However, the underlying factual basis and relief
sought for the claim in Suburban was based on breach of an insurance contract
where the contractor sought money damages allegedly owed. Id. at 1117-18.
Therefore, this Court should rely on Bowen, and not Suburban, because it is
more factually analogous to the facts of this case concerning a grant award.

Here, the Award was authorized by the Further Consolidated Appropria-
tions Act (FCAA) of 2020, Pub. L. No. 116-94, 133 Stat. 2892. Appx9. Because
the FCAA is an appropriation, it is not a money-mandating statute. See San
Antonio Hous. Auth., 143 Fed. Cl. at 482. DW’s claim for additional money
to cover COVID-related costs is best characterized as a claim for additional
money under the grant disbursement versus a claim for damages. This ren-
ders DW’ claim equitable under a money-authorizing statute. Therefore,
this Court should dismiss DW’s claim for lack of subject-matter jurisdiction.
Id. at 480-81 (citing GAO Glossary at 20-21) (granting defendant’s motion
to dismiss over plaintiff’s statutory claim brought pursuant to the 2012



Brief of Defendant-Appellee, United States 239

Appropriations Act for lack of subject matter jurisdiction); see also Acevedo v.
United States, 824 F3d 1365, 1366-70 (Fed. Cir. 2016) (affirming the gov-
ernment’s motion to dismiss on the ground that the Court of Federal Claims
lacked Tucker Act jurisdiction because governing regulations were money-
authorizing). Finally, the Award’s mere reference to the Code of Federal Reg-
ulations does not create a substantive right of action as it is simply adding to
the terms of the Award. See generally Cf- Lummi Tribe of the Lummi Rsrv., 870
F3dat 1318.

In sum, DW failed to meet its burden of establishing jurisdiction under the
Tucker Act because it failed to identify a proper money-mandating statute,
thus, no distinct, substantive right for an action for money damages exists.
Thus, the Court of Federal Claims erred in granting jurisdiction over this
claim. Again, should DW continue to seek relief for its claim, it should file in
federal district court under the APA.

C. The Court of Federal Claims’ Analysis Is Fundamentally Flawed and Should Be
Overturned Because This Is Not a Procurement Contract.

Because the grant award here (1) effectuates a different purpose and (2) lacks
consideration, the Court of Federal Claims erroneously analogized the grant
agreement to a procurement contract. Appx9. Thus, the Court’s analysis is
flawed, its holding regarding jurisdiction is wrong, and its decision should be
overturned.

In limited circumstances, a federal grant agreement may constitute a pro-
curement contract as recognized under the Tucker Act, so long as the grant
agreement satisfies traditional requirements for a binding contract, namely
the inclusion of consideration or a direct benefit to the government. See, e.g.,
Thermalon Indus., Ltd. v. United States, 34 Fed. Cl. 411, 414 (1995). But to
always read a grant agreement as a procurement contract would render the
intended purpose of a grant superfluous.

i. Grants are more like cooperative agreements and wholly dissimilar to
procurement contracts in purpose and form.

When examining primary contracting vehicles employed by the federal gov-
ernment, statutory definitions and agency guidance illustrate that grants are
more analogous to cooperative agreements than traditional procurement con-
tracts. Consequently, the Court of Federal Claim’s analysis that analogized
grants to procurement contracts for the purposes of jurisdiction is misplaced.

The federal government uses grants “to transfer a thing of value to the . ..
recipient to carry out a public purpose of support or stimulation authorized
by a law of the United States instead of acquiring . . . property or services for
the direct benefit or use of the United States Government” when substantial
involvement between the parties is not expected. Federal Grants and Coop-
erative Agreements Act of 1977, 31 U.S.C. § 6304. The federal government
uses cooperative agreements “to transfer a thing of value to the [recipient] . . .
to carry out a public purpose of support or stimulation authorized by a law of
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the United States instead of acquiring . . . property or services for the direct
benefit or use of the United States Government” and “substantial involve-
ment is expected” between the government and recipient. Id. at § 6305. The
statutorily defined use between both grants and cooperative agreements is the
exact same, with the sole difference turning on the amount of involvement
between the parties when carrying out the agreement. Id. §§ 6304-05. Con-
versely, procurement contracts are used to “acquire . . . property or services for
[the federal government’s] direct benefit or use.” Id. § 6303.

Here, the grant agreement was awarded pursuant to an application by
USAID to support the overarching public purpose of increasing protection for
human rights defenders through various methods in Central Africa. Appx1-3.
Although procurement contracts may technically effectuate a public purpose
at large by furthering an agency’s mission, the discrete purpose as to when the
federal government should use each contracting vehicle illuminates the dis-
tinction. The Award illustrates this principle in the NFO by stating, “USAID
may award either a cooperative agreement or a grant for this opportunity. The
determination will be made during negotiation of award and will be based on
the technical application proposed.” Appx16. Thus, this Award was intention-
ally classified as a grant, not a procurement contract.

However, the classification of these agreements, while important, does not
solely determine “whether [the] arrangement constitutes a contract enforce-
able under the Tucker Act.” See Thermalon Indus., Ltd., 34 Fed. CI. at 412.
Therefore, the jurisdictional inquiry turns to whether the traditional stan-
dards of a mutual intent to contract exist, namely consideration, or a direct
benefit, to the government. /d.

ii. Grants lack the necessary element of consideration.

Lack of consideration serves as a deciding factor when determining whether a
contracting vehicle affords money damages. St. Bernard Parish Gov’t, 134 Fed.
Cl. at 736, affd on other grounds, 916 F.3d 987 (Fed. Cir. 2019); see also Rick’s
Mushroom Serv., Inc., 521 F.3d at 1344; Metzger; Shadyac & Schwarz v. United
States, 12 Cl. Ct. 602, 605 (1987) (“[I]n the context of government contracts . . .
consideration must render a benefit to the government, and not merely a detri-
ment to the contractor.”). Specifically, consideration establishes an enforceable
contract against the government because the direct benefit indicates a right to
money damages. Rick’s Mushroom Serv., Inc., 521 F.3d at 1344. The mere fact
that the government is paying for some beneficial improvement is not enough
to establish consideration; the benefit must be direct, not incidental. Anchorage
v. United States, 119 Fed. CI. 709, 713-14 (2015) (holding the contract in dispute
constituted a procurement contract and not a cooperative agreement because
the government received direct, tangible benefits, such as a service road).
Here, consideration is incidental. The grant award indicates a direct ben-
efit to the people of Cameroon, not the United States government. Appx26
(“Program Objectives: This program seeks to strengthen Cameroonian insti-
tutions to help Cameroon respect its human rights obligations and build the
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capacity of civil society actors to promote these rights, monitor compliance,
and demand accountability.”) (emphasis added). Any benefit conferred to
USAID through this grant agreement is generalized at most.

Because the grant agreement here effectuates a different purpose and lacks
the principal characteristic of consideration that would imply money damages,
the lower court’s conclusion that the grant is analogous to a procurement con-
tract is flawed. Thus, DW failed to meet its burden of establishing jurisdiction at
the lower court because it did not, and could not, name a money-mandating stat-
ute, as required by the Tucker Act. This Court should reverse the lower court’s
holding because its analysis of the grant award here was fundamentally flawed.

III. THE COURT OF FEDERAL CLAIMS PROPERLY DISALLOWED
DW’S COSTS FOR PPE, SANITATION, AND NURSES’ FEES BECAUSE
THEY WERE NOT REASONABLE, THE AOR DID NOT HAVE
AUTHORITY TO APPROVE THE COSTS,AND DW ASSUMED THE
RISK BY INCURRING COSTS WITHOUT AO APPROVAL.

Costs allocated to a federal grant award must be reasonable. 2 C.FR.
§ 200.403. DW’ costs for PPE, sanitation, and nurses’ fees were not rea-
sonable because it did not comply with the terms of the grant award, and it
ignored agency guidance to seek AO approval. Moreover, the AOR lacked
authority to approve DW’s costs, and DW assumed the risk of incurring these
costs without proper approval.

A. DW’s Costs Were Not Reasonable Because They Deviated from the Terms of the
Federal Award and DW Ignored Agency Guidance to Seek Approval.

Despite the COVID-19 upheaval, DW, as the grant applicant, bore the bur-
den of ensuring and proving cost reasonableness. See Lisbon Contractors, Inc.
v. United States, 828 F.2d 759, 767-68 (Fed. Cir. 1987). For a cost to be rea-
sonable under a federal grant, the costs must not exceed the amount that “a
prudent person” would incur “under the circumstances.” 2 C.FR. § 200.404.
Among the factors determining reasonableness is whether “the terms and
conditions of the Federal award” place restrictions on incurring costs. 1d.;
2 C.FR. § 200.400(b) (“The non-Federal entity assumes responsibility for
administering Federal funds . . . consistent with . . . the terms and conditions
of the Federal award.”). Exigent circumstances alone, however, do not jus-
tify incurring unreasonable costs, and courts have disallowed costs incurred
without approval of the proper government authority in such circumstances.
See Kellogg Brown & Root Servs., Inc., 742 F.3d at 971 (violence in Iraq did not
justify the contractor negligently accepting a proposal for construction of a
dining facility that was [fifty percent] higher than necessary); see also Harris
Co., Tex., CBCA No. 6909, 21-1 BCA § 37,754, at 183,267, 183,270 (finding
that “exigent . . . circumstances” from an impending hurricane did not relieve
a FEMA grantee from ensuring cost reasonableness for debris removal where
the grantee failed to secure explicit AO approval).
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i. DW’ costs were not reasonable because they conflict with the terms of
the grant award, and DW did not seek AO approval.

DW argues two “supplies” line times in the narrative budget include its costs.
Appx3. The terms of the budget, however, describe supplies as “assorted office
supplies for staff,” e.g., pens, paper, and ink, not the PPE and sanitation equip-
ment for training participants for which DW seeks reimbursement. Appx3.
DW also submitted the nurses’ fees and per diem under the “consultant” cat-
egory, which, in the budget, includes only trainers and legal experts. Appx6.
The grant award further stated that DW was bound to its budget proposal and
needed prior approval from the AO to amend the budget. Appx2. Because the
grant agreement did not include PPE, sanitation, or nurses’ fees, DW violated
the terms of the grant award by incurring costs outside the budget without AO
approval. See Cf- Mission Support All. V. Dep’t of Energy, CBCA No. 4985, 16-1
BCA { 36,540, at 178,016 (finding that the contractor’s insurance costs were
not reasonable where the contractor did not seek approval for the costs as the
contract required). Given that DW’s COVID-19 costs did not appear in the
budget and the grant award required prior approval to amend the budget, a
reasonably prudent person would have sought approval before incurring these
substantial costs. 2 C.E.R. § 200.400(b).

DW argues the Other Direct Costs line item included its PPE and sanita-
tion costs because the general phrase “anything necessary to daily operations”
followed the list of office supplies items in the narrative budget; however,
the definition of supplies does not include PPE and sanitation fees because
the listed items contemplate office supplies. Appx3. The general phrase “any-
thing necessary to daily operations” must contemplate items similar to office
supplies because the office supplies items precede the general phrase in the
narrative budget. See Sports Graphics, Inc. v. United States, 24 F.3d 1390, 1392
(Fed. Cir. 1994) (“[W]here an enumeration of specific things is followed by a
general word or phrase, the general word or phrase is held to refer to things
of the same kind as those specified.”).

Thus, the general phrase in the narrative budget is not a catch-all for DW’s
claimed costs. See 7d.

Additionally, DW may assert that COVID-19 upheaval justifies incurring
costs without AO approval. The Boards, however, have consistently found that
“exigent” circumstances do not absolve the grantee’s responsibility to ensure
cost reasonableness. See, e.g., Harris Cnty., Tex., CBCA No. 6909, 21-1 BCA
q 37,754, at 183,272 (impending hurricane did not justify grantee’s exces-
sive payments for debris removal). Given that the Boards have found that
contractors and grantees are still required to exercise reasonable judgment
during major natural disasters and wars, the impact of COVID-19 alone does
not justify incurring thousands of dollars in costs because the regulations
required DW to use its judgment and contact the AO for approval of costs
outside the budget. See Kellogg Brown & Root Servs., 742 F.3d at 971. Further,
courts must balance the need to act quickly under difficult conditions against
the government’s need to control federal funds and preserve the integrity of
the grant system. Allowing DW to claim costs outside the budget because of



Brief of Defendant-Appellee, United States 243

COVID-19 would render nearly any COVID-19 related cost allowable and
USAID would lose its control over grantee spending.

"Thus, DW’s costs are not reasonable because they do not comply with the
terms of the grant award, and COVID-19 upheaval alone does not justify DW
incurring unreasonable costs.

ii. DW did not demonstrate the prudence required for reasonableness
because it ignored multiple pieces of agency guidance to seek agency
approval for COVID-19 related costs.

DW asserts its costs are reasonable because USAID’s guidance states PPE is
generally allowable. Guidance on USAID’s website, however, also stated that
“[b]efore incurring any additional costs relating to COVID-19, partners must
contact their AOR(s)/COR(s) and AO(s)/CO(s) for approval, when required.”
Appx10; Appx129. A USAID executive reiterated the need for approval before
incurring COVID-19 related costs, and FAQs available on USAID’s website
stated that “approvals that are normally required . . . must still be obtained.”
Appx129; see COVID-19 Partners Call Script, USAID (Mar. 18, 2020), https://
www.usaid.gov/sites/default/files/documents/1868/3.18.2020_COVID-19
_Partners_Call_Script.pdf [https://perma.cc/CU89-5GVG]; COVID-19 Imple-
menting Partner Guidance Frequently Asked Questions, USAID (Nov. 3, 2020),
https://www.usaid.gov/sites/default/files/documents/11.03.2020_COVID
-19_Partner_FAQs_0.pdf [https://perma.cc/J93A-72Q4]. Further, the AOR
informed DW that it was required to ensure that its costs were reasonable and
to contact him if a budget realignment was necessary. Appx4.

Despite these pieces of guidance, DW never contacted the AO or AOR to
apprise them of its specific costs for the sanitation, the PPE, or the consultant
fees. Appx4. Rather, DW only told the AOR that it required “masks, sanita-
tion, etc.,” without referencing nurses’ fees or any specific amounts for the
masks or sanitation. Appx3. Given that every piece of agency guidance asked
implementing partners to seek agency approval before incurring COVID-19
related costs, the costs are not reasonable because a prudent person acting
under the agency’s guidance would have sought approval from the agency. See
2 C.ER. § 200.404.

Because DW’s actions violated the terms of the grant award that required
them to seek AO approval to amend the budget, it has not demonstrated that it
acted prudently under the circumstances. Therefore, this Court should affirm
the judgment of the lower court disallowing DW’s costs. See Lishon Contractors,
Inc., 828 F.2d at 767.

B. The AOR Did Not Have the Actual Authority to Approve DW’s Costs, and the
AO Did Not Ratify Any Unauthorized Commitment by the AOR.

The government is not bound by those with apparent authority, and those who
enter agreements with the government must ensure that the official who pur-
ports to act for the government possesses actual authority. Fed. Crop Ins. Corp.
v. Merrill, 332 U.S. 380, 383-84 (1947) (“[A]lnyone entering into an arrange-
ment with the Government takes the risk of having accurately ascertained
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that he who purports to act for the Government stays within the bounds of
his authority.”). The government can grant actual authority expressly through
a statute or regulation or implicitly if the government employee needs the
authority to fulfill their duties. See Anderson v. United States, 344 F.3d 1343,
1353 (Fed. Cir. 2003); H. Landau & Co. v. United States, 886 F.2d 322,324 (Fed.
Cir. 1989). Specifically, implied actual authority exists where the government
employee’s management responsibilities require the ability to contract for the
government. See, e.g., Zoubi v. United States, 25 Cl. Ct. 581, 588 (1992) (finding
that Acting Program Director’s duties of establishing a new Saudi Arabian
project implied authority to contract for interpreters); Arizona v. United States,
575 F.2d 855, 861 (Ct. Cl. 1978) (finding that Director of Bureau of Pris-
on’s authority to “manage and control” all U.S. penal institutions implied the
power to contract on the government’s behalf).

USAID operational policy states that only an AO has the authority to
“commit[] to changes that affect the program, cost, period of performance,
or other terms and conditions of the award.” U.S. Agency For INT’L Dev.,
ADS: GranTs AND COOPERATIVE AGREEMENTS TO NON-(GOVERNMENTAL
Organizations § 303.3.15(d) (2020). The AO may ratify an unauthorized
commitment of funds by an AOR, but the AO must submit a memorandum
to the Director of the Bureau Office of Acquisition and Assistance (“Director,
M/OAA”), who has the sole authority to ratify the unauthorized commit-
ment. Id. § 303.3.19(a).

Here, USAID did not approve the costs because the AOR did not have the
actual express or implied authority to approve changes to the program’s bud-
get, and DW cannot rely on apparent authority for approval. Id. § 303.3.15(d).
DW only communicated directly with the AOR, and the AOR does not have
express actual authority because USAID policy states that an AOR may not
amend the program’s budget unilaterally. Id.; Appx5. Further, unlike cases
where courts have found that a government employee’s managerial respon-
sibilities granted implied actual authority to bind the government, here, the
AOR'’s responsibilities mainly include assisting the AO, and the AOR need
only contact the AO to obtain approvals when necessary. See, e.g., Zoubi, 25 CI.
Ct. at 588.Thus, the AOR does not need the authority to approve costs to exe-
cute his duties. See H. Landau & Co., 886 F.2d at 324. Because the AOR lacks
actual authority and apparent authority, the government is not liable for any
purported approvals from the AOR. Fed. Crop Ins. Corp., 332 U.S. at 383-84.

DW’s contention that the AO ratified the AOR’s unauthorized commitment
also fails because the AO did not “possess full knowledge of the material facts”
and did not take the steps required by USAID operational policy to ratify any
unauthorized commitment by the AOR. Gary v. United States, 67 Fed. Cl. 202,
215 (2005) (listing “full knowledge of the material facts” as a requirement for
individual ratification); see also U.S. Acency ror INT’L DEv. at § 303.3.19(a).
DW?’ email to the AOR only stated that DW may incur costs for “masks,
sanitation, etc.,” without elaboration as to specific costs. Appx3. DW did not
incur any of its COVID-19 costs until after the Program Manager’ last email
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to the AOR and did not otherwise communicate these costs to the AOR or
the AO. Appx5. Thus, the AO could not have ratified any unauthorized com-
mitment because she did not know any of the specific costs or their amounts.
See Cf. Mission Support All., CBCA No. 4985, 16-1 BCA { 36,540, at 178,017
(finding that the contracting officer did not constructively approve the con-
tractor’s insurance costs because the contractor did not apprise her of “the
type of insurance, the cost of the premium, or any other details related to the
[insurance] premiums submitted in conjunction with a request for approval.”).

Additionally, even if the AO possessed the requisite facts and wished to
ratify an unauthorized commitment, the AO did not secure the approval of the
Director, M/OAA, as required by agency policy. U.S. Acexcy ror INT’L DEW.
at § 303.3.19(a). Thus, the AO did not ratify the AOR’s unauthorized commit-
ment because she did not possess the material facts and did not follow agency
ratification procedures. See Gary, 67 Fed. Cl. at 215.

Therefore, the Government did not approve DW’s costs because the AOR
did not have actual authority and the AO did not have knowledge of the mate-
rial facts to ratify an unauthorized commitment.

C. DW Assumed the Risk by Incurring COVID-19 Related Costs Because the
Fixed-Price Nature of the Grant Placed the Burden on DW.

Although this grant agreement differs from a procurement contract, the risk
allocation resembles that of a firm-fixed price contract. A contractor in a firm-
fixed price contract is not entitled to an adjustment for the contractor’s cost
experience in performing on the contract, and the contractor bears the risk
of costs not attributable to the government. FAR 16.202-1 (“This contract
type places upon the contractor maximum risk and full responsibility for all
costs . . .”); Matrix Bus. Sols. v. Dep’t of Homeland Sec., CBCA No. 3438, 15-1
BCA { 35,844, at 175,282.

Shifting the cost-risk to contractors incentivizes contractors to “control
costs” and “effectively” perform their obligations under the contract. See FAR
16.202-1.

Pernix Serka Joint Venture illustrates how a party assumes the risk when
incurring costs without approval from the government. Pernix Serka foint Ven-
ture. v. Dep’t of State, CBCA No. 5683, 20-1 BCA { 37,589, 182,519. In Per-
nix, PSJV, a contractor operating under a firm-fixed price contract, incurred
costs related to protecting its employees during an Ebola outbreak in Sierra
Leone. Id. at 182,520. In response to PSJV’s request for guidance, the con-
tracting officer told PSJV that the decision rested solely with PSJV and that
there would not be a basis for an equitable adjustment. Id. at 182,521. PSJV
subsequently incurred costs related to employee evacuation, but the CBCA
found that PSJV assumed the risk in incurring the costs because “PSJV has
not identified any clause in the contract that . . . shift[ed] the risk to the Gov-
ernment for any costs incurred due to an unforeseen epidemic.” Id. at 182,523.
The CBCA further held that PSJV could not demonstrate a constructive or
cardinal change because it had not identified any action by the government
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which ordered excess costs or the performance of work outside the contract’s
scope. Id. at 182,523.

Likewise, in this case, the Court of Federal Claims properly disallowed
DW?’s COVID-19 costs because the grant agreement allocated the risk to DW.
This grant agreement shares features with a fixed-price contract because it
contains a ceiling price and disclaims “liab[ility] for reimbursing the recipient
for any amount in excess of the obligated amount.” See FAR 16.202. Further,
it serves the same policy purpose because shifting the risk to the government
in a grant disincentivizes grantees to control costs. See id.

Additionally, like in Pernix, where PSJV incurred costs after the contractor
warned them that there would not be a basis for an equitable adjustment, here,
DW incurred thousands of dollars in costs without approval despite the AOR’s
warning to DW that costs must “compl[y] with the guidance on USAID’
website.” See Pernix, CBCA No. 5683,20-1 BCA { 37,589, at 182,520; AppxS5.
Further, DW cannot point to any action by the agency that changed the scope
of the grant or ordered DW to perform work outside the grant’s scope, and
thus it cannot prevail under constructive or cardinal change theories. See 7d.
at 182,523 (operating during an epidemic did not create a cardinal change).
Therefore, given the fixed-price nature of the grant agreement and the bur-
den the AOR placed on DW, DW assumed the risk that USAID would disal-
low the costs it incurred without approval. See id.

Thus, this Court should affirm the lower court’s judgment because it did
not clearly err in determining that DW’ incurred costs were unreasonable
because the terms of the budget did not include PPE, sanitation, and nurses’
fees; the agency did not approve DW’s costs as required by the grant award;
and DW assumed the risks of incurring these costs.

CONCLUSION

For the foregoing reasons, we ask this Court to dismiss this case for lack of
jurisdiction. In the alternative, we ask that this Court affirm the judgment of
the Court of Federal Claims disallowing DW’s COVID-19 related costs.

Respectfully submitted,
Madison Plummer
Benjamin R. Whitlow
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ABSTRACT

The United States Space Force (USSF) is in the process of creating and
implementing a new acquisition framework. Space procurement, once domi-
nated by massive contracts and multi-billion-dollar awards, has started to see a
shift. Space procurements present unique challenges for small businesses. Not
only do space technologies cost more money to develop and test, but they also
often require access to various capabilities unique to space programs. Space
is highly regulated, and compliance can be expensive. Additionally, and most
importantly, space technology developed by small businesses is often hard to
scale and bring to the commercial market.

"To help alleviate these problems, this Note advocates for the USSF to mod-
ernize and adapt three small business programs: the Small Business Innovation
Research (SBIR) program; the Small Business Technology Transfer (STTR)
program; and the Department of Defense’s (DoD) Mentor Protégé Program
(MPP). This Note also argues that the USSF must make changes in light of the
“New Space” age as commercial activities continue to expand in space.

The commercial space age has brought an influx of new money, new actors,
and new products and services to the space industry. One of the primary goals of
the USSF acquisition system should be to leverage these commercial solutions
to meet defense needs. As the USSF starts to make use of these commercial
products and services, it should consider and be careful not to exclude small
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businesses, as research shows that space-related small businesses disproportion-
ately rely on government research and development (R&D) funding to develop
their space technology and bring it to market. If the USSF starts spending less
money on R&D, small businesses will require support in other ways.

I. INTRODUCTION

Countless generations of stargazers have looked to the sky and thought about
what it would be like to traverse the stars. Until the 1950s and early 1960s,
such journeys existed only in dreams. However, humanity’s journey into the
stars created a unique set of national security concerns which required consid-
eration of the vast reaches outside of Earth’s atmosphere as a potential threat
and eventual warzone.! In 2001, the Commission to Assess United States
National Security Space Management and Organization urged that “[i]f the
U.S. is to avoid a ‘Space Pear]l Harbor’ it needs to take seriously the possibility
of an attack on U.S. space systems.”” Legislators have recognized space as “an
environment where potential adversaries are becoming more active and capa-
ble.”> And this focus on space as a warfighting domain led to the creation of
the United States Space Force (USSF) on December 20, 2019.*

A. The USSF Acquisition Framework

"The creation of a new military service presents a unique opportunity to rethink
our approach to military procurement for outer space.” The United States
Department of the Air Force (DAF)® recognized this opportunity and tasked
the RAND Corporation with developing a clean-sheet approach to space pro-
curement.” RAND found that “to maintain an[] advantage over potential adver-
saries in space . . . DoD [must] draw on the comzmercial space industry, particularly
nontraditional suppliers, such as small startups, which lead the way in technolog-
ical innovation.” Unfortunately, the DAF and RAND did not address a criti-
cal problem: space small businesses rely on United States Government (USG)

1. Erik M. Conway, From Rockets to Spacecraft: Making JPL a Place for Planetary Science, 70(4)
Enc’a & Scr. 2, 79 (2007).

2. Comm’N TO Assess UNITED STaTES NAT'L Skc. SpAcE MemT. & ORG., REPORT OF THE
CommissioN To Assess UNITED STATES NATIONAL SECURITY SPACE MANAGEMENT AND ORGANI-
ZATION viii—ix (2001).

3. WiLLiam SHELTON ET AL., RAND Core., A CLEAN SHEET APPROACH TO SPACE ACQUISITION
N LicaT oF THE NEw Space Force 1 (2021).

4. National Defense Authorization Act for Fiscal Year 2020, Pub. L. No. 116-92, subtit. D
(2019); 10 U.S.C. § 9081.

5. SHELTON ET AL., supra note 3, at 1.

6. Most of the early USSF components were derived from existing DAF commands. See
National Defense Authorization Act for Fiscal Year 2020, Pub. L. No. 116-92, subtit. D, § 952(a)
(2019) (“The Air Force Space Command is hereby redesignated as the United States Space
Force.”).

7. SHELTON ET AL., supra note 3, at iii.

8. Id. at 2 (emphasis added).
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funding to develop space-related products and technology.” As compared to
their large counterparts, small businesses report that they are much more reliant
on the USG for their research and development (R&D) activities.” The reality
is that the commercial success of innovative space small businesses depends on
USG investment.!! Some space companies can rely on billions of dollars from
their owners and investors, but the small businesses in the federal space supply
chain do not have that same luxury."? How can the government rely on the
technological innovation of small businesses in the commercial space indus-
try if those small companies first require USG investment to find commercial
success?

B. New Space v. Old Space Procurement

While commercial R&D spending in the space industry is on the rise, the
USG still spends twice as much on the development of new space technolo-
gies as the entire U.S. commercial space sector combined, though its lead is
shrinking."® The USSF and space procuring agencies have started to recog-
nize that the future of space procurement is commercial technology."* The
days of new space systems driven by decades-long space procurements and
multi-billion-dollar acquisitions are over."” The USSF’s proposed “Alternative
Acquisition System” recognizes this progression and stresses that the service
must maintain close ties with private industry if it hopes to rapidly field mod-
ern and innovative space systems.'® But the USSF must not lose sight of the

9. Bureau or Inpus. & Skc., U.S. Dep’t or Com., U.S. Space INDUSTRY ‘DEEP D1vE’ ASsEss-
MENT: SMALL BUSINESSES IN THE SPACE INDUSTRIAL BASE 55 (2014).

10. Id.

11. Loren Grush, Commercial Space Companies Have Received $7.2 Billion in Government Invest-
ment Since 2000, Tae VErRGE (June 18, 2019), https://www.theverge.com/2019/6/18/18683455
/nasa-space-angels-contracts-government-investment-spacex-air-force [https://perma.cc/9GBW
-W79Q)].

12. See Alex Knapp, Feff Bezos Successfully Tiakes off on Blue Origin’s First Crewed Spaceflight,
Forges (July 20, 2021), https://www.forbes.com/sites/alexknapp/2021/07/20/jeft-bezos-success
fully-launches-on-blue-origins-first-crewed-spaceflight/?sh=215cf05f4bd2 [https://perma.cc/NX
3U-2G8H] (“[Jeff Bezos has] put an estimated $7.5 billion of his own money into the company.”).

13. Ryan Brukardt & Jesse Klempner, R&'D for Space: Who Is Actually Funding It?, McK-
insey & Co. (Dec. 10, 2021), https://www.mckinsey.com/industries/acrospace-and-defense/our
-insights/r-and-d-for-space-who-is-actually-funding-it [https://perma.cc/3TUE-KE3Y]; Global
Space Economy Nears $447B, Seace Foun., https://www.thespacereport.org/uncategorized/global
-space-economy-nears-447b [https://perma.cc/6AMU-CEA3] ($51.8 billion on space-related
activities in 2021) (last visited Oct. 27, 2022).

14. DEep’1 oF THE AIR FORCE, ALTERNATIVE ACQUISITION SYSTEM FOR THE UNITED STATES SPACE
Forck 2, 14 (2020); see Sandra Erwin, Military Building an Appetite for Commercial Space Services,
Seace News (June 25, 2021), https://spacenews.com/military-building-an-appetite-for-commer
cial-space-services [https://perma.cc/CAY4-QN63]; Sandra Erwin, NASA, Space Force See Grow-
ing Opportunities to Use Commercial Space Services, Space News (Nov. 2, 2021), https://spacenews
.com/nasa-space-force-see-growing-opportunities-to-use-commercial-space-services [https://perma
.cc/8589-SWYF]; Robert Van Steenburg, Space Force Should Heed Commercial Practices, NaT’L DEF.
Mag. (July 9, 2021), https://www.nationaldefensemagazine.org/articles/2021/7/9/space-force
-should-heed-commercial-practices [https://perma.cc/7412-22CK].

15. See Matt Weinzierl & Mehak Sarang, The Commercial Space Age Is Here, Harv. Bus. Rev,,
qq 2-5 (2021), https://hbr.org/2021/02/the-commercial-space-age-is-here [https://perma.cc
/KR8C-E9GK].

16. Dep’t oF THE Ar Forck, supra note 14, at 14.
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need to help small businesses succeed in the “New Space” era. A rapid shift
toward commercial space products will unintentionally exclude small busi-
nesses from the space industrial base—the same small businesses that USG
seeks to rely on as the future of space procurement and space superiority.

The USG must focus its space small business programs on helping small
businesses achieve success in the commercial marketplace, rather than in the
closed system of government procurement. The USSF should leverage the
tremendous growth of the commercial space market to alleviate some of the
reliance of small businesses on the USG.!” Where small businesses have had
trouble in the past finding buyers for products developed using USG R&D
funds, or trouble finding USG programs in need of their services, with help
from the USSF these space-related small businesses can find greater success
offering their services to the public moving forward.

C. A New Era in Space Procurement: New Space and the Acquisition of
Commercial Space Technologies

"This Note identifies a number of short-term changes to the USSF’s acquisition
framework that can help increase small business participation in space-related
procurement programs. First, it provides a background on the benefits the
USSF can realize through increased use of small businesses in its acquisi-
tion activities. Next, it addresses the difficulties small businesses experience
in space procurement and provides recommendations for how the USSF and
the Department of Defense (DoD) can support small businesses using existing
small business programs to achieve mutually beneficial outcomes in new space
procurement activities.

This Note also argues that these short-term changes are not enough. If
Congress and the USG do not rethink the metrics for measuring the success of
small business programs, the government will inadvertently harm small busi-
nesses in the commercial space sector and in future space procurement activities.
"To avoid this problem, Congress should modify the policies underlying small
business programs and move away from the old dollar-based and proportion
of total contracts success metrics to more nuanced future performance-based
metrics that track the continued success of small businesses in the space indus-
try writ large, rather than in government-funded programs.

II. WHAT’S THE BIG DEAL ABOUT SMALL BUSINESSES?

A. What Does the USG Have to Do with Small Business?

Congress has established a government-wide policy of promoting small busi-
nesses.'® It believes that the security and economic wellbeing of the nation
“cannot be realized unless the actual and potential capacity of small business
is encouraged and developed.”" In furtherance of this goal, Congress requires

17. See Weinzier] & Sarang, supra note 15.
18. 15 US.C. § 631; FAR 19.201.
19. 15 US.C. § 631(a).
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that the USG “aid, counsel, assist, and protect . . . the interests of small[]
business[es] . . . [and] insure that a fair proportion of the [government’s]
total purchases and contracts or subcontracts . . . be placed with small[] busi-
nessles] . . . to maintain and strengthen the economy of the Nation.”?* Con-
gress’s general goal has been to help more small businesses thrive and find
success within the government and in the commercial sector.”!

B. What Benefit Does the USG Get by Helping Small Businesses?

Most policymakers in the United States believe that the country benefits by
helping small businesses find success.” And much data tends to support that
belief.”? At a high level, helping small businesses work with the government
leads to greater and more diverse participation in government procurement.*
By awarding more contracts to more businesses, the government benefits
through increased competition.”” The Federal Acquisition Regulation (FAR)
and the federal procurement system were designed based on the assumption
that increased competition provides the greatest overall benefit to the gov-
ernment as compared to other potential goals.?® Supporting small businesses
increases competition and allows the government and the national economy
to reap the benefits of free and competitive markets.”” And increased mar-
ket competition hopefully leads to better quality and better-priced products
and services.?® Finally, more small businesses working with the USG means a
stronger and more resilient supply-chain.?’

Dollar-for-dollar, small businesses are more innovative than their large
business counterparts.’” The DoD and all branches of service rely on small

20. Id.

21. RoserT Jay DiLcer, Cone. RscH. SErv., R45576, AN OverviEw oF SMALL Business ConN-
TRACTING 1-3 (2021).

22. See Der’T oF DEF.,, SMALL BusiNess STraTEGY 2-3 (2019) (“A strong, dynamic, and robust
small business sector is critical to the health of our economy.”); Orr. o SmaLL Bus. ProGrawms,
Der’t or THE AR ForcE, AIR ForcE SmaLL BusiNess Program Prax 1-4 (2019) (“Our nation’s
defense capabilities and economic prosperity rely on the innovation, agility, and efficiency pro-
vided by small businesses!”); Alicia M. Cullen, Note, The Small Business Set-Aside Program: Where
Achievement Means Consistently Failing to Meet Small Business Contracting Goals, 41 Pus. ConT. L.].
703, 706 (2012). But see Andrew G. Sakallaris, Questioning the Sacred Cow: Reexamining the Fustifi-
cations for Small Business Set Asides, 36 Pus. CoNT. L.J. 685, 68990 (2007).

23. See BrearTisan Por’y CtTr., SUPPORTING SMALL BUSINESS AND STRENGTHENING THE
Economy TiroucH PROCUREMENT REFORM 5-10, 5 (2021).

24. Id.; 15 U.S.C. § 631; Dep’T oF DEE., supra note 22, at 3.

25. See Kate M. MaNueL, CoNG. RscH. SErv., R40516, CompeTITION IN FEDERAL CONTRACT-
ING: AN OVERVIEW OF THE LEGAL REQUIREMENTS 2-4 (2011); BrparTIsaN PoL’y Ctr., supra note
23.

26. MANUEL, supra note 25, at 2.

27. See Joun M. OLSON ET AL., STATE OF THE SPACE INDUSTRIAL Base 2021 34 (2021); Brpar-
TISAN PoL’y CTR., supra note 23, at 5-7.

28. DILGER, supra note 21. But see Sakarallis, supra note 22, at 689-93.

29. BreartisaN PoL’y Ctr., suprz note 23, at 3, 7.

30. 1 Apbvisory PANEL oN STREAMLINING AND CODIFYING AcQUISITION REeguLs., REPORT
oF THE ADVISORY PANEL ON STREAMLINING AND CODIFYING AcQUISITION REGULATIONS 169,
175 (2018) [hereinafter SecTioN 809 RePORT] (citing M. PLErN-Dujowich, ProbucT INNova-
TION BY YOUNG AND SMmaALL Firms, Smarr Bus. Apmin. (2013), https://www.sba.gov/sites/default
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businesses as an important source of innovation in defense procurement.’!
They provide fast and agile solutions to many of the government’s unique
problems,*’ often develop new technology faster than large businesses,** and
they are able to rapidly prototype new technological solutions for the govern-
ment.** Thus, helping small businesses succeed also ensures the government
has access to an innovative workforce able to craft novel solutions for emerg-
ing problems.*

Increasing market competition is especially important in new and emerg-
ing fields like the commercial space sector.”® New entrants will help diversify
the space industrial base.’” As critical sources of innovative economic activ-
ity and crucial components of a resilient and diversified supply chain, small
businesses will likely be the primary drivers of future space exploration and
advances in space technology.’® In this regard, Jean Gustetic, Program Exec-
utive for NASA’s Small Business Innovation Research (SBIR)/Small Business
"Technology Transfer (STTR) program, stated that “[o]ur path . . . to the moon
and forward to Mars [depends on] hundreds of small businesses” through-
out the United States.’” She highlighted NASA’s push to bring 3D printing
technology to space, and how that effort has been driven by a small business
with twenty-four employees that has “establish[ed] itself as the first commer-
cially available manufacturing service in space.”® Small businesses make up
two-thirds of the suppliers for NASAs Artemis mission and Space Launch
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System.*! This proportion suggests that small business innovation will be a
critical component of achieving the USSF’s goal to develop and maintain tac-
tical advantages over potential adversaries in space. The USG and the USSF
have much to gain by helping small businesses succeed.

C. What's Standing in the Way of Helping Small Businesses?

Promoting the success of small businesses has generally been a bipartisan
endeavor.” For example, the National Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2022 included at least three new bipartisan provisions con-
cerning small business contracting.” Both sides of the aisle regularly commit
to helping small businesses find greater success when working with the gov-
ernment.* In the current administration, President Joseph R. Biden and the
DoD have both focused on the importance of small businesses to the national
economy and identified small business success as a top priority.*

Small business advocates regularly call for the USG to “cut the red tape”
and make it easier for small businesses to work with the federal government.*
Such red tape for small businesses can include, among other requirements,
the need to create affirmative action plans,? stand-up new cost-accounting
systems,™ and, in recent years, implementation of vaccine mandates in the
workplace.” A report by the Bipartisan Policy Center from July 2021 raised
the alarm: the number of small businesses supplying products and render-
ing services for the federal government is shrinking.” Since 2005, the num-
ber of new small businesses entering the government procurement market is
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down by seventy-nine percent.’’ The Biden administration has made it a goal
to “[i]ncrease the number of new entrants to the federal marketplace [and]
reverse the decline in the small business supplier base.””* While policymakers
are concerned about the mass exodus of small businesses from government
contracting, their concerns—at least regarding space procurement—may be
misplaced.” Certainly, reducing the problems small business face when work-
ing with the government is an admirable goal, but is it enough?

D. Growth Potential and Technical Capabilities—Space Small Businesses Still Need
Help from USG to Grow and Scale.

Despite their propensity for innovation, small business contractors often have
trouble acquiring private investment.’* As a result, many small businesses in the
space supply chain have turned to the government as a source of “seed fund-
ing” to develop new and emerging technologies.” In its deep-dive assessment
of the space industrial base, the Bureau of Industry and Security found that a
majority of small business respondents felt that if the government reduced its
space-related demands and reduced the amount of money that it spends on
space-related R&D, this would cause “direct and indirect impacts on small
businesses|,] regardless of their dependency on [government funds].”*¢ Thus,
the government must walk a fine line as it transitions to the procurement of
commercial space technologies.”” Small businesses have strong potential for
growth in the global space market.”® But their ultimate “success is hinged on
shaky support by the U.S. Government . . . .”* The USSF must ensure that it
is spending enough money on small business R&D to help small firms bring
potential new products to market, while also procuring currently available
commercial solutions to achieve programmatic goals.

III. THE USSEF’S CURRENT EFFORTS TO INVOLVE SMALL BUSINESSES

Overall military spending on space-related programs is illustrative of the
problem faced by the USG. Space procurement dollars go primarily to large
contractors, but the space industrial base is primarily non-traditional small
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businesses.®® Because the stand-up of the USSF is still ongoing, only limited
data is available concerning how the USSF has utilized small businesses in
its procurement activities thus far. If the service follows the lead of its prede-
cessor, the USSF will likely try to make use of the three primary small busi-
ness programs available to the DoD: the SBIR program,® STTR program,
and the DoD Mentor-Protégé Program (MPP).* Efforts in this regard have
already begun. For example, the USSF has created a program mirroring the
DAF’s AFWERX program called SpaceWERX.%* The USSF describes Space-
Werx as a program that “inspires and empowers collaboration with innovators
to accelerate capabilities and shape our future in space.”® SpaceWerx lever-
ages the SBIR/STTR programs to connect with small businesses and help
fund R&D.% At a SpaceWerx event in 2021, the USSF awarded $32 million to
nineteen businesses in the form of Phase II SBIR awards.” But that amount is
a drop in the bucket in the grand scheme of total space dollars.®®

It is helpful here to look at the USSF’s predecessor, the Air Force Space
Command (AFSC). In spite of the DAF’s professed commitment to small busi-
nesses and the government’s resounding praise concerning the benefits of rely-
ing on small businesses in defense procurement, AFSC, in FY 2013, had the
smallest total percentage of small business dollars spent across the DAF and
the federal government as a whole.® At 6.2% of its total budget, AFSC’s total
obligations to small businesses was significantly lower than the DAF’s average
for FY 2013 (14-15%),” and far below the DoD’s current goal of awarding at
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least 22.5% of prime contracting dollars and 32.25% of subcontracting dol-
lars to small businesses.”! In comparison, NASA awarded 17.5% of its prime
contract dollars and 39.3% of its subcontracting dollars to small businesses.”
Data on the USSF’s small business obligations are not yet available, but, even
if the USSF gets to the same percentage as AFSC, that would mean it spends
approximately $700 million on small business programs.” Compared to the
global space economy ($447 billion),” that number appears negligible.

Whether the USSF’s lofty goal of expanding the space industrial base
through collaborative partnerships comes to fruition will depend on how it
goes about supporting small businesses. Unfortunately, as currently written
and implemented, the three small business programs mentioned above are not
suitable for the USSF’s goal.

IV. SMALL BUSINESSES WILL NOT OR CANNOT WORK
WITH THE DOD SPACE PROCURING AGENCIES

A. General Small Business Problems Working with the USG

Though small businesses experience a significant number of problems uniquely
associated with space procurement, they also face various non-space-specific
government procurement related problems. As such, it is helpful to start with
a brief look at some of the common issues that small businesses have when
working with the federal government. Small businesses often complain that
competing for government contracts entails red tape and burdensome regu-
lations which discourage them from working with the government.”” Often
when a small business might be willing to work with the government, con-
tracting officers (COs) are unaware of small businesses that can meet gov-
ernment needs.”® Even if a CO knows that a small businesses can meet the
government’s needs, small businesses are often scared away by the slow speed
of government acquisition and the length of the acquisition cycle.”” When
working with the DoD, small businesses have an especially difficult time
understanding the government’s needs because the DoD uses a lot of agency-
and government-specific terms that have no contemporaries in the private
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commercial sector.”® Finally, the system for awarding small business set-asides
makes small businesses afraid of growing too big and losing out on govern-
ment contracts.”” In addition to these more general problems, small businesses
working in the space industry have unique concerns of their own.

B. Space Small Business Procurement Issues

"To achieve the USSF’ goal of a fast and agile innovation-focused procure-
ment system, any acquisition framework must help small businesses over-
come the structural barriers inherent in a space-based procurement system. In
their 2021 State of the Space Industrial Base Report, the Defense Innovation
Unit, USSE, and the Air Force Research Laboratory noted that while “[m]ost
innovation, economic growth and jobs come from small business . . . struc-
tural barriers ‘architect out’ many would-be commercial providers.”®® Small
businesses are forced to overcome “[s]pecial requirements and modifications,
security requirements, fiscal risk profiles, lengthy timelines to award, signifi-
cant demand for meetings, [and] paperwork-chase proposals,” all while facing
numerous other challenges unique to space.®!

1. Space Technologies Are Expensive to Develop

Space-related technologies are more expensive to develop, and small businesses
often have problems finding funding to develop such technology.® To make
matters worse, developmental costs are often extremely high.® Large contrac-
tors are more likely to have the ability to fund the development of their own
commercial space technology and sell finished products to the government.*
Small businesses, on the other hand, are far more reliant on government R&D
funds to develop new space technologies.¥ One unique issue is that space-related
technologies require specialized testing facilities that are often cost-prohibitive
for small businesses competing for USG contracts.®® Before a technology devel-
oped by a small business is declared flight ready, it must undergo extensive test-
ing to ensure that it will survive the unforgiving environment of space.
Figure 1 shows a general testing flow diagram suggested by the California
Polytechnic State University for the development of a “CubeSat.” Before it is
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ready for flight, a CubeSat needs to undergo at least eight rounds of testing.®
The Hawaii Space Flight Laboratory provides estimated costs for use of its
testing facilities.® To use the lab’s thermal vacuum chamber, the rough order
of magnitude cost is $17,000 per week.” For attitude determination and con-
trol system testing the cost is $19,000 per week.” Depending on the amount
of testing needed, a contractor could easily spend thousands of dollars on
access to testing facilities alone, even for the construction of a CubeSat.”” For
large contractors, this sum is likely not a major problem. For small businesses
it can be fatal. In its review of space-related SBIR contracts, GAO noted that
one of the small businesses that it interviewed “said it had the opportunity to
transition its technology [to Phase III] . . . but to do so, it needed an advanced
microcircuit that cost $750,000.”” As a result, the small business was unable
to bring its technology to market.”

Figure 1. CubeSat Testing Flow Diagram by the California
Polytechnic State University.*
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2. Space Procurements May Require Access to Launch Capabilities

Historically, the developmental costs of satellites dwarf in comparison to the
costs of sending an object into outer space, though this has become less of
a problem in recent years.” The total cost of a launch can vary drastically
depending on the type of launch vehicle being used. For $2.5 million, a small
business could send 330 pounds of payload into space onboard SpaceX’s “Fal-
con 9” as part of a separately planned launch, or for $5.7 million it could
get its own dedicated launch using Rocket Lab’s “Electron.” To send a pay-
load to the International Space Station, NASA charges commercial activities
approximately $20,000 per kilogram of weight.” Small businesses seeking to
launch an object into space will also likely face serious backlogs and com-
petition from larger businesses that often jump to the front of commercial
lines by block-buying launches.” Unfortunately, there is no way around these
delays.'” The median delay for all small satellites launched in the last five
years was 128 days.'” While a small business could try to avoid these problems
by going through the USG, they are likely to experience serious delays when
working with the federal government as well.!*?

3. Space Is Highly Regulated, and Compliance Is Costly

Small businesses often have difficulty understanding the space industry’s
complex regulatory regime.!”® Commercial space transportation and launches
are governed by at least eight primary pieces of legislation in addition to
thousands of pages of regulations, other policies,'** and the yearly National
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Defense Authorization Act.'” A review of all the regulations and laws that a
small business must comply with in order to develop and launch an object into
space is beyond the scope of this Note, but it is certainly a daunting endeavor
for any business that decides to enter the space industry. To make matters
worse, federal regulators have been unable to keep up with the pace of inno-
vation in the industry, leading to largely ineffective and confusing bodies of
national space law.!%

4. Commercialization of Space Technology Is Difficult

Even when a small business is able to overcome the hurdles of product devel-
opment, it will often have difficulty commercializing space technologies that
it develops for the government.!”” Products developed using SBIR/STTR
funding might make it through Phase I and II only to fail once the small
business contractors seek to sell their products to government partners or
prime contractors during the commercialization phase of product develop-
ment. This problem is compounded by the fact that small businesses often
have trouble working with the government because COs are risk-averse.!%
Procurement officials are afraid of relying on small businesses for the devel-
opment and procurement of space-related technologies.!” These officials see
large contractors as being less risky and better positioned to navigate the com-
plexities of building space systems.''® Large contractors, on the other hand,
often have no positive incentive to work with small businesses, and some
would rather acquire a small business with a promising product rather than
purchase or license its commercial solutions.!! Together these factors demon-
strate that small businesses are significantly disadvantaged when it comes to
commercialization.

V. USING CURRENT SMALL BUSINESS SET-ASIDE
PROGRAMS FOR SHORT-TERM GROWTH

Rather than start from scratch, the USSF should make use of existing small
business set-aside programs to encourage the participation of more small
businesses in space procurement. By making changes to the SBIR, ST'TR, and

§§ 50901-50923; Land Remote-Sensing Policy Act of 1992, 15 U.S.C. §§ 5601-5641; U.S. Com-
mercial Space Launch Competitiveness Act of 2015, Pub. L. No. 114-90; Weather Research and
Forecasting Innovation Act of 2017, Pub. L. No. 115-25; National Aeronautics and Space Admin-
istration Transition Authorization Act of 2017, 51 U.S.C. § 10101.

105. See, e.g., William M. (Mac) Thornberry National Defense Authorization Act for Fiscal
Year 2021, Pub. L. No. 116-283.

106. See Michael B. Runnels, On Clearing Earth’s Orbital Debris & Enforcing the Outer Space
Treaty in the U.S., Bus. L. Topay, Jan. 2022 { 4, 11-16; see also Claudia Geib, The US Government
Has No Idea What to Do About Small Satellites, Futurism (Apr. 11, 2018), https://futurism.com
/small-satellites-us-government [https://perma.cc/EKB4-VLAD].

107. See generally U.S. Gov't AccouNTaBiLITY OFF., supra note 76.

108. Id. at 19.

109. Id.

110. Id.

111. Id.
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MPP programs, the USSF can ensure that, in the short-term, small businesses
have an opportunity to grow along with the commercial space market.

A. SBIR/STTR Programs

1. The Small Business Innovation Research (SBIR) and Small Business
"Technology Transfer (STTR) Programs

Congress created the SBIR program in 1982 as a way to help innovative
small businesses participate in federally funded R&D.!'? It recognized that,
while small businesses are among the most cost-effective solutions to R&D
needs, they only account for a very small percentage of the total R&D dollars
spent in the United States.!”®* Congress further reinforced its commitment to
involving small businesses in federally funded R&D through the establish-
ment of the STTR program.!'* The key difference between the SBIR and
STTR programs is that the STTR program requires that the small business
collaborate with a nonprofit research institution for the development and
commercialization of its technology or product.!??

Federal agencies with an extramural R&D budget greater than $100 million
must set aside at least 3.2% of their funds for the SBIR program, and agencies
with R&D budgets above $1 billion must also set aside an additional 0.45% of
their extramural R&D budgets to fund projects under the STTR program.!''¢
In FY 2019, the DoD failed to meet the minimum spending requirement,
as SBIR funding only accounted for 3.04% of its overall extramural R&D
spending.!’” Of the major defense agencies, the DAF performed the worst in
meeting its minimum spend goal (2.58%).!18

Besides the relatively limited amount of funds available from the govern-
ment, small businesses also face problems in terms of the total amount of
funding available in Phase I and II. The award limits on SBIR contracts are
too low to support the development of space technology.!’ The SBIR/STTR
statute limits Phase I awards to a maximum of $150,000 adjusted for infla-
tion.”?® This limit means that agencies are currently allowed to issue Phase 1
awards up to a maximum of $295,924.12! They can also request a waiver from
the SBA if they want to make an award that exceeds the $295,924 limit.!*?

112. Garvro, supra note 53.

113. Id. (citing Small Business Innovation Development Act of 1982, Pub. L. No. 97-219
(1982)).

114. Id. (citing Small Business Research and Development Enhancement Act of 1992, Pub. L.
No. 102-564 (1992)).

115. The SBIR and STTR Programs, SMALL Bus. AbmIN., https://www.sbir.gov/about [https://
perma.cc/JF99-64T]] (last visited Jan. 29, 2022).

116. Id.

117. Smarr Bus. Apmin., SBIR anp STTR AnnuarL Report For Frscar Year 2019, at 17
(2020).

118. Id.

119. See Bureav or INpus. & Skc., suprz note 9, at 62-65.

120. 15 US.C. § 638.

121. SmarL Bus. AbmIN., supra note 117.

122. Id.
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The Phase I award is intended to support concept development and usually
covers a period from six months to a year.'”® SBIR Phase II awards are capped
at $1,972,828 for two years.!** Phase II is intended to help continue the R&D
efforts started under a Phase I award with the intent to move towards com-
mercialization of the product in Phase III.'* However, many small business
contractors experience what they call the “valley of death” between Phase 11
and Phase I11.!2¢ Because Phase II money is not enough to qualify the products
for use in space, small businesses “require Phase III investment to do [space]
qualification.”'?’

2. Changes to SBIR/STTR in the Space Acquisition Framework

i. Increase Funding and Limits

Unfortunately, the SBIR funding restrictions are not well-suited to the
development of space technologies.'”® As discussed above in Section IV.B,
space technologies are inherently more expensive, more highly regulated,
and sometimes take more effort to develop and test. To solve these problems,
Congress should amend the SBIR/STTR statutes to provide small businesses
with more funding, more support, faster award times, and longer contract
periods as needed. Congress must raise the USSF’s SBIR/STTR budget allo-
cation so that more small businesses have an opportunity to participate in
these programs and COs are encouraged to make use of SBIR/STTR funds.
It should also amend the SBIR/STTR statutes so that fifteen percent (15%) of
the USSF’ extramural R&D budget would go to the SBIR/STTR Programs.
For FY 2023, the USSF requested $15.8 billion for R&D.'* A fifteen percent
allocation would mean that $2.370 billion dollars would be available for use
in the SBIR/STTR program as compared to just $576,700,000 under the cur-
rent 3.65% allocation. This increase is critical to ensure a reliable government
source of seed-funding to support companies in the space industry.”** Con-
gress could also allow the USSF to use excess SBIR/STTR funds to procure
commercial products developed using SBIR/STTR funding. Small businesses
need help from the government to develop their space-related technologies."!
"This increase and additional flexibility make those funds available.

Congress must increase the size of awards allowed to be made under the
SBIR/STTR programs as the program does not currently provide sufficient

123. Id.

124. Id.

125. Id.

126. Bureavu or INpus. & Skc., suprz note 9, at 62.

127. Id.

128. Seeid. at 63 (“The gap between a new technology development, however promising, and
a space qualified product usually outstrips the dollars available in SBIR or other similar technol-
ogy development program(s].”) (internal quotations omitted).

129. Air Force President’s Budget FY 2023, Dept. oF THE A1r Forck, https://www.saffm.hq.af
.mil/FM-Resources/Budget/Air-Force-Presidents-Budget-FY23 [https://perma.cc/PR2M-36M]]
(last visited Oct. 11, 2022).

130. Cf. Gustetic, supra note 38, at 3.

131. See id. at 4; supra discussion, at notes 77-82.
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funding to mature space technologies or satisfy the rigorous testing required
by the DoD for space-related technologies.”” And finally, Congress must
increase funding for SBIR/STTR awards within the USSF to account for the
increased costs associated with developing space technology. At a minimum,
Congress should increase Phase I award limits to $2.5 million and Phase II
award limits to $10 million. While no specific number exists as to what it
costs to develop new space technologies, these increases provide enough flex-
ibility—and a wide enough margin of error—that the government and the
contractor should not run into difficulties funding R&D efforts.

il. Guaranteed Phase IIT Support

"To support product commercialization, Congress and the DoD should also
amend the SBIR/STTR program to provide for limited guaranteed funding
and government support during a product’s transition from Phase II to Phase
III. The DAF and the USSF have attempted to provide such support through
the Strategic Funding Increase (STRATFI) and Tactical Funding Increase
(TACFT) Supplemental Funding Pilot Programs.”* STRATFI and TACFI are
intended to “catalyze relationships between the Air Force[,] Space Force . . .
and [the private sector],” and to “bridge the capability gap between . . . Phase
II efforts and Phase III scaling . . . .”'** In addition to making these programs
permanent within the USSE, and increasing the number of small businesses
eligible to participate, the government should provide limited matching funds
from the SBIR/STTR program during Phase III to help generate interest
from investors. Small businesses with Phase II contracts transitioning to
Phase III should also be provided with low-cost opportunities and partner-
ships with government entities to space-qualify their products. These changes
would mean that small businesses are involved in USSF R&D to the maxi-
mum extent possible, with an eye towards commercializing products devel-
oped through SBIR/STTR, and towards strengthening the commercial space
sector. If a small business fails to transition to Phase III, the USG has essen-
tially wasted its investment in a promising technology, and it loses access to an
otherwise viable space supplier.

iii. Leverage the Mentor-Protégé Program
Finally, the USSF should link its SBIR/STTR contracts with the DoD
MPP."** The SBA has already taken a similar step for firms in its SBIR/STTR
program.”® Under a mentor-protégé agreement, protégés can receive devel-
opmental assistance from mentors."”” The DoD’s MPP anticipates that men-
tors will provide assistance with “[g]eneral business management, including

132. See U.S. Gov’t AccounTaBiLity OFF., supra note 76, at 20.

133. AFWERX, STRATFI/TACFI 1-4 (2021), https://www.afsbirsttr.af.mil/Portals/60
/documents/STRATFI_TACFI_vl1.pdf [https://perma.cc/K22N-F79]].

134. Id. at 3.

135. Infra discussion, at notes 168-84.

136. See DILGER, supra note 63, at 4-5.

137. DFARS § 219.71.
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organization management, financial management, and personnel manage-
ment, zarketing, business development and overall business planning.”"*® While not
expressly contemplated in the DoD’s MPP, a mentor could help a protégé
commercialize its product in exchange for credit towards its subcontracting
goals, a percentage of profits, an equity stake, or any other suitable arrange-
ment between the parties.”? At the request of a contractor transitioning from
Phase II to Phase 111, or upon the USSF’s receiving notice that a contractor has
failed to transition from Phase II to Phase III, the USSF could advise poten-
tial suitable mentors about the possibility of a new mentor-protégé agree-
ment. The DoD would also benefit from implementing a system like the SBAs
All Small Mentor Protégé Program (ASMPP), which allows joint ventures
between mentors and protégés to compete for small business set-asides.'* To
realize the greatest potential impact, these joint ventures between a mentor
and protégé under an MPP agreement should also be allowed to compete for
R&D SBIR/STTR contracts. These changes would help to alleviate many of
the problems small businesses face in space procurement and ensure that the
USSF has access to the innovative capabilities of small businesses as it seeks to
maintain space superiority in the years to come.

B. Mentor-Protégé Program
1. The DoD’s Mentor-Protégé Program

Congress envisioned the various mentor-protégé programs as a way to pro-
vide small businesses with the resources and support necessary to succeed
in their own right as federal contractors.!! While agencies can create an
agency-specific MPP, most use the SBAs government-wide MPPs.'** The
SBAs 8(a) MPP and ASMPP account for over ninety percent of all MPP
agreements.'*® The DoD’s MPP is the largest program not administered by
the SBA.'** Under both of the SBAs MPPs, and most of the other agency
MPPs, a small business “may receive financial, technical, or management
assistance from mentors” in order to help the small business obtain or perform
federal contracts or subcontracts.'* In contrast, the DoD’s MPP is focused on
helping small businesses obtain DoD subcontracts and helping them to serve

138. DFARS App. I-106(d)(1)(i) (emphasis added).

139. See id.

140. Infra, notes 174-75.

141. See Small Business Mentor Protégé Programs, 81 Fed. Reg. at 48,574; U.S. Gov't
AccounTaBiLITY OFF., GAO/NSAID-94-101, DEFENSE CONTRACTING: IMPLEMENTATION OF THE
PiLor MenTOR-PrROTEGE PROGRAM T (1994); Small Business Jobs Act of 2010, Pub. L. No. 111-
240, § 1345(a), 124 Stat. 2504, 2546.

142. See U.S. SmarLL Bus. AbMmin., RerorT TO CONGRESS ON MENTOR-PROTEGE PROGRAMS
FOR FiscaL YEAR 2020 6, 8 (2021) [hereinafter MPP REPORT FY20]. Seven agencies have active
MPPs: the DoD, Department of Energy (DoE), Department of Transportation (DoT), Depart-
ment of Homeland Security (DHS), General Services Administration (GSA), National Aeronau-
tics and Space Administration (NASA), and Small Business Administration (SBA).

143. Id. at 6.

144. Id. at 8.
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as suppliers on other DoD contracts.”* One of the unique benefits offered by
the SBAs ASMPP is that a mentor and its protégé can form a joint venture
to compete for small business set-aside contracts.'*” MPPs formed under the
ASMPP also allow mentors to provide equity investments, loans, and bonding
to protégés.'*

During FY 2020, mentors helped protégés develop technical capabilities in
“aerospace and lean manufacturing . . . telecommunication and satellite ser-
vices,”"* provided “[g]uidance on . . . manufacturing,”*® “train[ed] [protégés]
on mentor’s products, services, and cyber security,””’! and “provide[d] rent-
free use of mentor’s facilities . . . .”'** Within the DoD, “mentors helped prote-
ges receive Facility Security Clearances . . . [and] certification[s] such as ISO
9000, CSSIP, and CMMI."'53

While the success of small businesses is the primary concern of MPPs, both
mentors and proteges derive substantial benefit from participation.”* Under
the DoD’s MPP, mentors can receive reimbursement for a certain amount of
the costs that they incur by assisting protégés.'** For any unreimbursed costs,
a mentor can receive credit towards its statutorily mandated subcontracting
goals.”® Protégés, on the other hand, benefit through broad exposure to the
federal procurement system, increased competitive advantage when bidding
on federal contracts, and free technical and business assistance.””” The DoD’s
MPP also allows protégés subcontracting for mentors to receive DoD reim-
bursable advance payments and installments prior to a project’s completion. '
"This allowance can help small businesses who might otherwise be unable to
complete a contract due to cashflow issues, by providing necessary funds to
complete performance.

2. Potential Benefits to Using MPPs for Space Procurement

The MPP seems like a great way for small businesses to break into the space
industry. Small businesses face four critical problems when they compete for
USG space contracts: (1) the cost to develop new space technologies; (2) dif-
ficulty commercializing space technologies developed for the government;
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(3) an insular space procurement industry wary of new entrants; and (4) risk
averse COs procuring space technology.”? In addition to receiving technical
assistance, the DoD MPP can provide unique benefits to a new entrant into
the space industry.

An MPP agreement can help defray many of the costs of developing space
technologies. For example, a small business could potentially enter into an MPP
agreement with a mentor that would allow it to make use of the mentor’s spe-
cialized testing facilities.'®* MPPs have been used in the past to provide rent-free
access to mentor facilities, so this type of arrangement would likely be reimburs-
able under current DoD regulations.'®' Small businesses are also often unable to
compete for certain government contracts because they lack security clearanc-
es.!”” An MPP agreement can be used to help a small business acquire a security
clearance.'® A protégé could potentially leverage its agreement with a mentor
to gain access to launch capabilities that would otherwise be unavailable to it.
Critically, a protégé could also make use of a mentor’s knowledge and expertise
in compliance and regulatory matters concerning space, in order to decrease the
overall cost of developing new space technologies and performing space-related
contracts.'®* Mentors with extensive experience working on space government
contracts will have a better understanding of the regulatory regime applicable
to space and will be able to impart that knowledge on their protégés. Finally,
even after the development of a technology, a protégé could receive business
assistance to help with the product’s commercialization.'®®

An MPP agreement might also be able to help smooth many of the more
intangible issues concerning access to DoD officials and establishment of
business relationships with major space prime contractors.'® By working
with a more established contractor, a protégé will have more access to the
industry in general and USSF procurement officials in particular. Finally, an
active MPP agreement can help assuage the fears of COs that might otherwise
avoid working with a small business. A CO would likely be more comfortable
awarding a contract to (or integrating the technologies of) a protégé with an
MPP over a small business lacking such an agreement.

3. DoD’s MPP Is Underutilized and Ill-Suited for Space Procurement

Unfortunately, the DoD MPP is underutilized, underfunded, and out-
dated. On January 1, 2019, the DoD had sixty-one active mentor-protégé

159. See discussion supra notes 103-39.

160. See MPP REPORT FY19, supra note 157, at 42 (reporting that an MPP provided
protégé with access to mentor’ facilities).

161. Id.
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agreements.'”” In FY 2019, the DAF had fifteen MPPs, the Army had thirteen,
the Defense Intelligence Agency had nine, the Missile Defense Agency had
twelve, the Navy had four, the National Guard had three, and the remaining
seven MPPs were distributed among DCMA, NSA, and SOCOM.'® In com-
parison, NASA (a much smaller agency in terms of both funding and overall
size) had ten active MPPs in its program.'®” This means NASA had almost
as many active MPPs as the Army, despite the Army having a budget almost
seven times as large.!” When further considered in light of the 44,768 distinct
small businesses that received contracts from the DoD in FY 2020, this num-
ber is disappointing, as it means that only 0.14% of small business contractors
are taking advantage of the DoD MPP.'”!

What is keeping more small businesses from making use of mentor-protégé
agreements? While there is no definitive answer, a culmination of issues could
contribute to the program’s lack of traction. Small businesses may perceive
mentor-protégé agreements as disproportionately benefitting large contrac-
tors, or they may be concerned that involving a large contractor will lead to
a controlling relationship rather than a true mentor-protégé arrangement.'”?
Some mentors use the program to benefit themselves in an attempt to bid
on contracts for which they would otherwise be ineligible.!” It could be that
potential protégés have problems finding a suitable mentor. The DoD’s MPP
states that mentor firms are solely responsible for the selection of potential
protégés.'’* If the drawbacks to participation far outweigh the incentives, large
firms may be reluctant to take on protégés. What’s more, because the program
caps reimbursement for developmental costs at $1 million, the developmental
costs of space technology might be too high to make it worthwhile for men-
tors.!”” Add to this the fact that the DoD’ program only received about $30
million in FY 2021, and its underutilization starts to make sense.!’® Additional
research should investigate why more small firms do not have active MPPs.

167. MPP REPORT FY20, supra note 148, at 22.

168. Dave VenLET, DEF. BUus. Bp., MeENTOR ProTEGE PrOGRAM (MPP) AssessmenT STUDY
6-8(2019).

169. MPP REPORT FY20, supra note 148, at 8. This number is not inclusive of other MPPs
that may have been entered into by NASA contractors under a relevant SBA MPP.

170. Compare NASA, FY 2023 Bubcer EstimaTes (2022), with DEPT. OF THE ARMY, ARMY
Fiscawr Year 2023 Buber Overview (2022).

171. Smart Bus. Abmin., DEparT™MENT OF DEFENSE FY 2020 SmaLL BusiNess PROCUREMENT
ReporT Carp 1 (2021).

172. James Fontana, SBA’s Mentor-Protégé See Some Welcome Changes and One Not So Wel-
come Change, Wasn. Tecu. (Mar. 29, 2021), https://washingtontechnology.com/opinion/2021/03
/sbas-mentor-protege-sees-some-welcome-changes-and-one-not-so-welcome-change/355210
[https://perma.cc/PESB-MFBU].

173. DILGER, supra note 63, at 7-8.

174. DFARS App. I-104(a).

175. Seeid.; 48 C.ER. ch. 2, App I-109(d); D1LGER, supru note 63, at 14 n. 87 (“The amount of
such payments generally may not exceed $1 million per year.”); supra discussion, at notes 104-12.

176. Dep’t oF DEr., OFr. oF THE SEC’Yy OF DEF.,, DEPARTMENT OF DEFENSE FiscaL Year (FY)
2021 BubGeT EstimaTes: DEFENSE WIDE JusTtiFicaTioN Book VoLuME 1 oF 2, FEBRUARY 2020,
Exnmir P-40, Bupcer LINE-ITEM Justirication: PB 2021, https://comptroller.defense.gov



Small Businesses in Space 269

4. Changes to the Mentor-Protégé Program in the Space Acquisition
Framework

Any potential changes to the DoD’s MPP should be focused on increasing par-
ticipation in the program. To increase participation, the USSF needs to make
the benefits of participation attractive enough to convince large contractors
that taking on new protégés is worth their time.!”” To that effect, the DoD’s
MPP should incorporate many of the changes made in the SBA's ASMPP.!78
In particular, the DoD should allow joint ventures between a mentor and
protégé to compete for small business set-asides. Large businesses would
likely be drawn by the opportunity to compete for and win new business, and,
as a result, they would be more likely to enter into a mentor-protégé agree-
ment."”” The DoD should also allow joint ventures between a mentor and
protégé to compete for SBIR/STTR contracts. A joint venture for a SBIR/
STTR contract could help defray the costs associated with pursuing an award
as the mentor would be able to help with proposal writing and production,
concept development, and feasibility studies.

What’s more, a mentor-protégé agreement could help pay for the costs
of space qualification and bridge the gap over the “valley of death” between
Phase II and Phase II1.!%° Under the DoD’ current MPP, a mentor would
be able to seek reimbursement from the government for such developmental
costs or receive credit towards its subcontracting goals.!®! Obviously, this type
of support could be prohibitively expensive. As such, funding for the DoD’s
MPP must be increased to encourage and support the creation of new MPP
agreements within the USSE. To that effect, the DoD should change its MPP
so that mentors can receive reimbursement for developmental costs incurred
up to $2.5 million. Congress should also increase the amount appropriated to
the DoD for the MPP from $30 million to a number commensurate with the
program’s increased participation.

Finally, the DoD’s MPP should be changed to specifically identify com-
mercialization and commercial success as a type of assistance that can be pro-
vided by a mentor firm in USSF MPP agreements. To support this change,
in addition to developmental costs, a mentor firm operating under an USSF
MPP should also be able to receive credit towards applicable subcontracting
goals based on a protégé’s future commercial success. The USSF could mea-
sure this through “[a]n increase in the dollar value of contract and subcon-
tract awards to protege firms under . . . commercial contracts.”'®? The amount
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of credit that the mentor can receive should be two times the total amount
of those contracts attributable to assistance furnished by the mentor. This
change would incentivize large contractors who have trouble meeting their
subcontracting goals to provide a different type of assistance to proteges:
commercial assistance.

"This change would also increase overall participation in the program with-
out requiring as much of an overall increase in the total amount appropriated
to the program. Providing this type of credit is a win-win-win for the govern-
ment, the mentor, and the protégé. While the mentor’s investment is minimal,
the small businesses would receive much needed assistance commercializing
their products. The mentor has an incentive to help the small business succeed
commercially, the small business would obviously benefit from commercial
success, and the government benefits through the availability of more com-
mercial products in the marketplace. These changes consider the new reality
that, while small businesses might not be able to contract or subcontract with
the government on space-related procurements, the USG can still help them
find commercial success and benefit as a result.

These changes also ensure that the government is getting the maximum
return on its investment in small businesses. However, one other critical
and more fundamental change to the procurement system is necessary for
the USSF acquisition system to actually accomplish its goals. The MPP and
SBIR/STTR programs are potentially revolutionary because of their focus
on and consideration of commercial success. Both identify commercialization
and commercial contracts as measures of success. The USG needs to take
that focus and apply it across the board to all small business procurement
conducted by the USSFE. The ultimate goal of every dollar spent by the USSF
on small business programs should be to help small businesses succeed in the
commercial space sector.

VI. REDEFINING SUCCESS: HELPING SMALL
BUSINESSES SUCCEED IN NEW SPACE

A. Dollar Spend and Proportion of Contracts in New Space Procurement

While modernizing small business set-asides will certainly be helpful in the
short term, it runs the risk of creating a false sense of security. It would be
easy to see a resultant increase in dollars flowing to small businesses and
assume that the programs are helping small businesses succeed. However, that
assumption would largely miss the mark. The problem starts at the top.
Congress envisioned a procurement system which aims to “aid, coun-
sel, assist, and protect . . . the interests of small[] business[es],” how?!** By
“insur[ing] that « fair proportion of the [government’s] total purchases and con-
tracts or subcontracts . . . be placed with small[] business[es].”'** FAR subpart

183. 15 U.S.C. § 631(a); see FAR 19.201.
184. FAR 19.201.
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19.201 states that “[i]t is the policy of the Government to provide maxinum
practicable opportunities in its acquisitions to small business[es] [and] [s]uch
concerns must also have the maximum practicable opportunity to participate as
subcontractors in the contracts awarded by [the government].”'® The FAR also
envisions that each agency’s “Office of Small and Disadvantaged Business Uti-
lization” will conduct reviews to ensure that small businesses are receiving “#
fair share of Federal procurements.”’® It mandates that the government “[e]
ncourage prime contractors to subcontract with small business concerns.”'®
Prime contractors receiving contracts above the simplified acquisition thresh-
old “must agree in the contract that small business[es] . . . will have the 7zaxi-
mum practicable opportunity to participate in contract performance consistent with
its efficient performance.”'®

Unfortunately, Congress’s approach to measuring small business success has
a fundamental flaw. It uses a short-term and superficial metric for success. The
DoD and the SBA declare victory when at least 22.5% of prime contracting
dollars and 32.25% of defense subcontracting dollars go to small businesses.'®
But they miss the actual effect that those dollars have on small business suc-
cess and resultant effects on the U.S. supply chain. Relying on total dollars
awarded to small businesses as a metric for success does nothing to ensure that
small businesses are developing the skills and capabilities necessary to succeed
outside of the closed market of government procurement. If the USSF shifts
its focus to procuring commercial products and services, and small businesses
have yet to create those commercial products and services, the result will be
that small businesses are excluded from future space procurement. Unlike their
large counterparts, small businesses need USG funds to develop the commer-
cial space technologies the government seeks to procure.'”

The products that are not procured commercially will likely be complex
projects that only large contractors can handle,'! or base operations contracts,
janitorial contracts, and the like.'”? Unfortunately, most small businesses are
likely unable to handle the massive undertaking of designing new major
weapons systems for space or for creating new space-based technology for the

185. FAR 19.201(a).

186. FAR 19.201(c)(11)(i) (emphasis added).

187. FAR 19.202-1(d).

188. FAR 19.702 (emphasis added).

189. Dep’t oF DEF., supra note 71.

190. See discussion supra notes 104-06.

191. See, e.g., Sandra Erwin, Military Space Gets Big Boost in Pentagon’s $750 Billion Budget
Plan, Space News (Mar. 31, 2019), https://spacenews.com/militaryspace-gets-big-boost-in
-pentagons-750-billio [https: //perma cc/4XWY-A9UR] (“[The] Air Force is requesting $1.4
billion in RDT&E funds . . . includ[ing] $817 million for the development of three Block 0
geosynchronous missile-warning satellites being built by Lockbeed Martin under a $2.9 billion sole-
source contract . . . $107 [billion] for two polar-orbiting satellites to be muade by Northrop Grum-
man . . . $264 million for ground systems and $205 million for studies of future parts and material
obsolescence.”) (emphasis added).

192. SectioN 809 RepoORT, supra note 30, at 171, 174-75.
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USSE."”* While small firms should be involved in the development of major
weapons systems as subcontractors, the USSF needs to look for different ways
to support them. If small businesses receive fifteen percent of USSF procure-
ment dollars, but all of those dollars go to relatively low-skilled service type
contracts, small businesses are not better overall.

When Congress eventually calls on the USSF to award more contracts
to small businesses and increase the percentage of USSF contracts that go
to small businesses, it will be missing the point. While a small business may
find great short-term success in the development of highly specialized wid-
gets for a USSF weapons system, and the award of janitorial contracts will
help increase the percentage of government dollars spent on small businesses,
the effect of those dollars in the commercial sector is likely negligible. As the
government shifts towards commercial solutions to problems in space, these
types of contracts do nothing to develop and enhance the commercial space
marketplace. The USSF needs to focus on how it can help small businesses
create commercial solutions to space-related problems. If the USSF measures
small business success based on total dollars spent and contracts awarded to
small businesses, this will have the unintended effect of further increasing the
reliance of space-related small businesses on government funds, and it will
exclude potential new entrants in the commercial space sector. New space is
commercial, so the success of USSF small-business programs should be mea-
sured in terms of commercial success.

B. Redefining Success: FAR

Rather than focusing on “insur[ing] that a fair proportion of the [govern-
ment’s] total [space-related] purchases” go to small businesses, it should be
the priority of the government to ensure that space spending helps small
businesses succeed in the commercial space market.'”* In the context of space
procurement, “maximum practicable opportunities” should not be defined by
a percentage of the government’s budget, nor by a percentage of the total
contract awards made by the government.'”” “[A] fair share” of government
contracts needs to be considered in light of not only current contract actions,
but also potential future procurements.!? It is in the USSF’s and small busi-
nesses’ best interests to ensure that small business government contractors
find commercial success. Thus, USSF small business programs should not
focus on providing maximum practicable opportunities within the closed mar-
ket of government but should instead seek to provide the skills and support
necessary for small businesses to be successful in the private and international

193. See id.; ¢f. John A. Welsh & Jerry F. White, A Small Business Is Not a Little Big Business,
Harv. Bus. R. (July 1981), https://hbr.org/1981/07/a-small-business-is-not-a-little-big-business
[https://perma.cc/UA3N-FNNS] (last visited Oct. 11, 2022) (noting that “external forces tend
to have more impact on small businesses,” and “small businesses can seldom survive mistakes or
misjudgments”).

194. 15 U.S.C. § 631(a).

195. See FAR 19.201.

196. See FAR 19.201(c)(11)().
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sector. FAR Part 19 should be modified to that effect by including the follow-
ing additional section:

FAR 19.201(e) - Facilitating Small Business Success in Space Procurement

(a) Itis the policy of the Government to provide small business concerns with an
equitable opportunity to compete for space-related acquisitions.

(b) For the purposes of space-related procurement, an equitable opportunity is
characterized by the overall ability of small businesses to offer for sale to the
general public their space-related products and services, after being awarded a
contract or subcontract on a space-related procurement.

(¢) In order to facilitate small businesses being able to offer their goods as com-
mercial items and services, it shall be the policy of the Government to use the
SBIR/STTR and Mentor-Protégé programs to the maximum extent practica-
ble on space-related procurement.

(d) In order to ensure that small business concerns are receiving adequate support
in commercializing products developed for the Government, annual reviews
should be conducted to assess

(1) the extent to which small businesses are successful in the commercial space
sector after being awarded a contract or subcontract on a space-related
procurement

(2) as applicable, the extent to which small business are able to successfully
market their products to foreign governments after being awarded a con-
tract or subcontract on a space-related procurement; and

(3) the actions necessary to help small businesses find commercial suc-
cess after being awarded a contract or subcontract on a space-related
procurement.

(e) An equitable opportunity for the purposes of space-related procurements shall
not be exclusively characterized as a total percentage of space-related procure-
ment funds allocated to small business concerns, nor by the total number of
space-related procurements awarded to small business concerns.

C. Redefining Success: SBIR/STTR

While the SBIR/STTR programs already promote the eventual commer-
cialization of products developed by small businesses, the policy behind the
SBIR/STTR statute should be updated to reflect the understanding that help-
ing small businesses in space-related government contracting means helping
them find commercial success. This effort can be done by amending the last
line in 15 U.S.C. § 638(a) to state: “It is the policy of the Congress that assis-
tance be given to small-business concerns to enable them to undertake and to
obtain the benefits of research and development,” and to ensure that they have
a reasonable opportunity, and the assistance necessary, to offer for sale to the public,
the results of such research and development “in order to maintain and strengthen
the competitive free enterprise system and the national economy.”'”” A similar

197. Adapted from 15 U.S.C. § 638(a).
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provision should be added to the DoD Instruction (DoDI 5000.02) for the
USSF which identifies the primary focus of the program as the creation of
new commercial technologies and strengthening of the commercial space sec-
tor.'”® Because commercialization is already the primary goal of the SBIR/
STTR programs, major changes to the programs are not needed outside of
the improvements mentioned in the prior section.'”

D. Redefining Success: The DoD’s Mentor-Protégé Program

The DoD and the USSF should also refocus the DoD MPP to ensure that
commercialization and future commercial success are the primary goals of the
program. Instead of encouraging small businesses to grow in a closed market
that will eventually run dry, the USSF must create MPPs that emphasize and
prioritize commercialization. The DoD currently measures the success of its
MPP based on

(1) increase[s] in the dollar value of contract and subcontract awards to protege firms
(under DoD contracts, contracts awarded by other Federal agencies, and commercial
contracts) from the date of their entry into the Program until 2 years after the con-
clusion of the agreement; (2) increasel[s] in the number and dollar value of subcontracts
awarded to a protege firm (or former protege firm) by its mentor firm (or former men-
tor firm); and (3) an increase in the employment level of protege firms from the date of
entry into the Program untl 2 years after the completion of the agreement.?®

While the program nominally contemplates commercial success, the
DFARS (or Space Force Federal Acquisition Regulation Supplement, when
released) should make a protégé’s commercial success the primary goal of
mentor-protégé agreements administered by the USSE. While DoD contracts
and other federal contracts are important, focusing on—and specifically iden-
tifying—commercial success as an independent criterion for success high-
lights the new reality that space-related procurement is commercial. This goal
could be done by amending the regulation so that the first metric for program
success is as follows:

the development of new commercial items and services made available or offered
for sale to the public by the protégé firm; an increase in the total number of com-
mercial sales or contracts by the protégé firm; or an increase in total sales to foreign
governments by the protégé firm.

MPP agreements should be leveraged so that small businesses can be suc-
cessful in the commercial space sector. Anything less means that they will
eventually miss out on the benefit of USG spending on space as the USSF
shifts to an acquisition system driven by commercial products and services.
These changes highlight the importance of small business success to space

198. See DepT. oF DEF., DoD INSTRUCTION 5000.02: OPERATION OF THE ADAPTIVE ACQUISI-
TION FrRaMEWORK (2022).

199. See discussion supra notes 150-67.

200. DFARS App. I-100(c).
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procurement and acknowledge the reality that the best way for the govern-
ment to help small businesses succeed in space is to help them find commer-
cial success.

VII. CONCLUSION

The commercial space sector is expected to grow to over $1 trillion by 2040.2!
The USG should be doing everything it can to help position small businesses
to take advantage of this market. Unfortunately, small businesses have failed
to keep pace with their large counterparts when it comes to finding success
in developing commercial space technologies.”” And they risk being unable
to compete in the global commercial space sector at all. While the solutions
presented in this Note appear simple, their effect will be tremendous. Each
of the suggested solutions can be implemented alone or in conjunction with
one another for maximum practicable effect. At a minimum, the USSF should
refocus its acquisition system in light of the fact that small business success in
space is not defined by total USG contracts or percentage of intramural bud-
gets, but rather by a firm’s success in the commercial sector. Implementing the
changes above are the first step in making the USSF’s goal of space superiority
a reality.

201. Space: Investing in the Final Frontier, https://www.morganstanley.com/ideas/investing-in
-space, MorGAN STANLEY (July 24, 2020) [https://perma.cc/99XA-VSFN].

202. Bureau orf INnpus. & Skc., supra note 9, at 46 (“Non-small business commercial respon-
dents increased these sales by 37 percent [$5.5 billion] . . . while small businesses saw their non-
U.S. commercial sales increase six percent [$133 million].”).
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DEPARTMENT OF LABOR’S PHARMACY BENEFIT
MANAGEMENT PROGRAM FALLS SHORT AS A
SINGULAR SOLUTION TO THE U.S. OPIOID CRISIS

Davis Nicole Madeja*

ABSTRACT

The purpose of this Note is to create a holistic solution for the U.S. Depart-
ment of Labor to apply amidst the United States’ ongoing opioid crisis, which
will serve to both prevent addiction before it can develop and treat existing
cases of addiction. To this aim, this Note examines and analyzes the connec-
tions between the opioid crisis and another co-existing public health crisis,
the COVID-19 pandemic, and the procurement procedures taken to resolve
them.

The argument is developed throughout three sections. First, this Note
provides background information demonstrating the detrimental impact of
opioid misuse and addiction, as well as the impact that COVID-19 in partic-
ular has had on rates of misuse and addiction in the United States. Addition-
ally, this section introduces efforts taken to resolve the crisis, including the
Department of Labor’s Pharmacy Benefit Management program, which is the
subject of this Note.

Second, this Note examines the Department of Labor’s Pharmacy Benefit
Program, addressing the singularly preventative nature of the program, which
fails to support a holistic solution. Additionally, this Note addresses concerns
relating to the use of pharmacy benefit management services in general, par-
ticularly the cost-increasing nature of such mechanisms.

In the final section, following an examination of the procurement proce-
dure used to acquire COVID-19 vaccines, this Note proposes the application
of a similar pharmaceutical procurement approach to combatting the opioid
crisis. To conclude, this Note argues that by contracting with pharmaceutical
companies to develop a safer and less addictive treatment plan, the Depart-
ment of Labor would be able to prevent, as well as treat, opioid addiction.

* Davis Madeja is a third-year law student at The George Washington University Law
School and Notes Editor for the Public Contract Law Journal. She is incredibly grateful to the
members of George Washington’s federal procurement community for giving ber the opportu-
nity and guidance to put ber passion to paper.
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I. INTRODUCTION

Since the outbreak of SARS-CoV-2 (COVID-19) at the start of 2020, national
attention has remained fixed on the global pandemic,' ongoing or reemerging
mask mandates,’ recent distributions of vaccine boosters,’* and the near con-
stant search for a more permanent solution to the tragedy and turmoil, for a
reprieve from the “new normal.” COVID-19, however, is not the only major
health crisis with which the United States currently contends. The opioid cri-
sis, which emerged in the 1990s,” still persists and has only garnered momen-
tum as a result of the ongoing COVID-19 pandemic. Yet, as we have moved

1. See Gina Kolata, Past Pandemics Remind Us Covid Will Be an Era, Not a Crisis That Fades, N.Y.
Times, Oct. 12,2021, at 8; Lateshia Beachum, Annabelle Timsit, & Bryan Pietsch, Daily Coronavi-
rus Cases Up 18 Percent, According to CDC Director, Wasn. Post (Nov. 23, 2021, 8:42 PM), https://
www.washingtonpost.com/nation/2021/11/22/covid-delta-variant-live-updates [https://perma.cc
/6DF8-VFE28]; see also Jon Kamp et al,, U.S. Covid-19 Deaths in 2021 Surpass 2020, WarLL St.
J. (Now. 20, 2021, 4:27 PM), https://www.wsj.com/articles/u-s-covid-19-deaths-in-2021-surpass
-2020-11637426356 [https://perma.cc/DEN2-RZAD].

2. See Exec. Order No. 13991, 86 Fed. Reg. 7045 (Jan. 20, 2021); Order Requiring Persons
to Wear Masks While on Conveyances and at Transportation Hubs, 86 Fed. Reg. 8025 (Feb. 1,
2021).

3. See FDA News Release, FDA Authorizes Booster Dose of Pfizer-BioNTech COVID-19 Vaccine
for Certain Populations, U.S. Foop & Drue Apmin. (Sept. 22, 2021), https://www.fda.gov/news
-events/press-announcements/fda-authorizes-booster-dose-pfizer-biontech-covid-19-vaccine
-certain-populations [https://perma.cc/THAG-FBCJ]; see also Marc Siegel, Yes, You Should Get
a Covid Booster, WaLL St. J. (Now. 22, 2021, 6:40 PM), https://www.wsj.com/articles/yes-get-a
-covid-booster-vaccine-third-dose-shot-safe-effective-side-effects-11637617768 [https://perma
.cc/GV7Q-4CA4P].

4. See Wide-Ranging Online Data for Epidemiologic Research (IWONDER), CDC (2020), https://
wonder.cdc.gov [https://perma.cc/7AZV-WKYN] [hereinafter Data for Epidemiologic Research).
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closer to finding a solution to COVID-19, a similar comprehensive solution
to the opioid crisis remains out of reach. As the rates of opioid addiction and
opioid-related casualties continue to rise, it is clear that the need for such a
solution has become all the more pressing.’

One of the most recent initiatives implemented to resolve the nation’s opi-
oid crisis is the Department of Labor’s Pharmacy Benefit Management Pro-
gram, designed to reduce the cost of pharmaceuticals and to provide claimants,
particularly those receiving opioid prescriptions, with greater regulation and
oversight.® The program adopts a variety of measures intended to prevent
opioid addiction before it begins.” However, such guidelines will not serve to
resolve the overall crisis. The shortcomings of this program ultimately reflect
the narrow approach taken by previous federal agencies over the past sev-
eral decades.® Given the impact that the opioid crisis continues to have on
the United States,” the Department of Labor must find a solution that will
not only prevent but treat addiction. Recent successes in responding to the
COVID-19 virus are greatly attributed to the procurement of vaccines.'” For
this reason, the Department of Labor should aim to develop a safer treatment
mechanism via pharmaceutical procurement, which would offer a solution to
the overall crisis.

First, this Note will provide a brief background on the impact of the opioid
epidemic, the relationship that has developed between the two co-existing
crises, and federal efforts to resolve opioid addiction in the United States.
Then, this Note will examine the Department of Labor’s newly implemented
Pharmacy Benefit Management program and its failure to provide an ade-
quate solution to the opioid crisis. Next, this Note specifically analyzes the
merely preventative approach of the Pharmacy Benefit Management program
and evaluates the concerns of cost increases ascribed to pharmacy benefit
management in general. Further, this Note will then discuss the procure-
ment approach used to obtain vaccines to successfully prevent and treat the
COVID-19 virus. Finally, this Note will argue that the Department of Labor
should implement a similar pharmaceutical procurement approach resulting
in the development of a safer and less addictive opioid medication that will
serve not only to prevent opioid addiction, but to treat those already suffering
from addiction as well.

5. See Ashley Abramson, Substance Use During the Pandemic, 2 MoNITOR ON PsycHOLOGY 22
(2021), https://www.apa.org/monitor/2021/03/substance-use-pandemic [https://perma.cc/S898
-754]].

6. See U.S. Dept. o Las., FECA BuLL. 21-07, NEw FECA Prarmacy BENEFITS MANAGE-
MENT SysTeM (2021) [hereinafter FECA Butt. 21-07].

7. See U.S. Dept. oF Las., FECA BuLt. 22-02, New FECA Prarmacy BENEFITS MANAGE-
MENT SysTEM (2021) [hereinafter FECA BuLL. 22-02].

8. See BirarTisaN Povricy Ctr., TRacking FEpDERAL FunDING TO CoMBAT THE OP101D CRISIS
(2019).

9. See Data for Epidemiologic Research, supra note 4.

10. See ConG. RscH. Serv., IN11560, OperaTiON WaRP SPEED CoNTRACTS FOR COVID-19
'VACCINES AND ANCILLARY VACCINATION MATERIALS (2021) https://crsreports.congress.gov/product
/pdf/IN/IN11560 [https://perma.cc/8fWW-7THSW] [hereinafter Operation Warp Speed].
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II. BACKGROUND

A. The National Opioid Crisis at a Glance

During the 1990s, the rates at which opioids were prescribed to patients
across the country began to substantially increase.!’ Unfortunately, this class
of pain-relieving drugs has had a devastating national impact. According to
the Centers for Disease Control and Prevention (CDC), “From 1999 to 2020,
more than 263,000 people died in the United States from overdoses involving
prescription opioids,” and “Overdose deaths involving prescription opioids
have quintupled since 1999.”? In 2019 alone, 48,006 people lost their lives
to overdoses involving the use of synthetic opioids other than methadone,"
and another 14,480 deaths were attributed to overdoses involving the use of
heroin.!

Despite the readily apparent dangers of prescription opioids, it is clear
that these drugs hold an important place within our healthcare system. They
serve as a necessary evil in combating a multitude of medical conditions such
as chronic pain, and pain management more generally."” It is estimated that
twenty percent of patients seeking assistance from physicians due to “non-
cancer pain symptoms or pain-related diagnoses (including acute and chronic
pain),” are prescribed opioids as a means of relief.!* While evidence supports
the efficacy of the short-term use of opioids for such patients as described
above,'” little research has been done to examine the pain management ben-
efits of long-term opioid use.'® Regardless of the crucial role opioids play in
pain management, given the undetermined efficacy and lethal side effects of
long-term use, it is time to invest in a solution, namely safer and more effec-
tive alternatives. The necessity of such alternatives has only become more
apparent as the United States contends with a global pandemic.

B. The Impact of COVID-19 on Opioid Addiction

As the nation continues to confront the resulting social and economic effects
brought by the COVID-19 pandemic, now more than ever there is a need for
resolution of the opioid crisis. According to the American Psychological Asso-
ciation, substance abuse, including the misuse of opioids, has become more

11. See Data for Epidemiologic Research, supra note 4.

12. Id.

13. See NCHS, Nat’t ViTaL StaTisTics SysTEM, ProvisionaL Drue Overbpose CouNTs,
https://nchstats.com/category/opioid/ [https://perma.cc/84R4-PJR7]. Provisional drug overdose
death counts.

14. See id.

15. See Deborah Dowell et al., CDC Guideline for Prescribing Opioids for Chronic Puin—United
States, 2016, CENTERS FOR D1sEASE CONTROL AND PREVENTION.

16. See id. (citing M. DAUBRESSE ET AL., AMBULATORY D1AGNOSIS AND TREATMENT OF NoNMA-
LIGNANT PAIN IN THE UNITED STATES, MED CARE, (2000-2010)).

17. See id. (citing A. Furlan et al., A Comparison Between Enriched and Non-Enriched Enrollment
Randomized Withdrawal Trials of Opioids for Chronic Noncancer Pain, Am. PAIN Soc’y (2009)).

18. See id. (citing Robert Chou, et al. Tie ErrecTiveENess AND Risks oF Long-Term Oproip
TreATMENT OF CHRONIC PAIN. EVIDENCE REPORT/ TECHNOLOGY ASsSESSMENT No. 218, AGENCY FOR
HeavtaCARE REsEARCH AND QuaLrTy (2014)).
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prevalent throughout the still ongoing pandemic, likely as a means of coping
with stress and other emotions induced by current circumstances.'” Given the
rise in substance use and misuse resulting from the pandemic, it should also
come as no surprise that the rate of both fatal and non-fatal overdoses has
increased as well.?” According to research conducted by the National Institute
on Drug Abuse, individuals with substance use disorders and those in recovery
were one and one half times more likely to have COVID-19 than those who
did not,?! and those same individuals were more likely to experience severe
outcomes of COVID-19, including hospitalization and death.?

C. Federal Efforts to Curb the Crisis

On January 18, 2022, in the midst of the COVID-19 crisis, the Biden admin-
istration made a public statement regarding the actions that have been taken
to address the addiction and overdose epidemic.?* Such actions include efforts
targeted specifically at prevention, harm reduction, treatment and recovery,
and supply reduction.”* The current administration’s plan to address these
issues is not the federal government’s first attempt at resolving the ongoing
opioid crisis. For example, there are fifty-seven federal programs responsible
for funding efforts designed to address the opioid crisis.”” For years, appropri-
ations to opioid response programs have regularly been administered by the
Department of Health and Human Services to fund research, criminal justice
initiatives, public health surveillance, and supply reduction efforts.”® However,
despite this relative abundance of federal funding, the crisis persists,” leaving
many agencies still searching for a solution.

Most recently, in February 2021, the U.S. Department of Labor contracted
with PMSI, LLC d.b.a. Optum Workers’ Compensation Services of Flor-
ida (Optum), to provide Pharmacy Benefit Management (PBM) services for

19. See Abramson, supra note 5.

20. See id.

21. See COVID-19 & Substance Use, NaT’L INsT. oN Dru Asusk (Dec. 20, 2021), https://
nida.nih.gov/drug-topics/comorbidity/covid-19-substance-use#:~:text=According % 20t0 %20
2%20September%202020,COVID %2D19%20than%20those % 20without.&text=More %20
research%20is%20needed %20to%20better % 20understand %2 0the,opioid % 20use %20and %20
COVID%2D19 [https://perma.cc/U69F-UKHM].

22. Seeid.

23. See Press Release, The White House, White House Releases List of Actions Taken by
the Biden-Harris Administration Since January 2021 to Address Addiction and the Overdose
Epidemic (Jan. 18, 2022), https://www.whitehouse.gov/ondcp/briefing-room/2022/01/18/white
-house-releases-list-of-actions-taken-by-the-biden-harris-administration-since-january-202 1
-to-address-addiction-and-the-overdose-epidemic [https://perma.cc/2PTT-QS4A].

24. Seeid.

25. See BrparTisan Povricy CTr., supra note 8.

26. Seeid.

27. While funding is annually devoted to efforts designed to resolving the nation’s opioid
crisis, it is not enough to simply throw money at the problem. It is not always entirely clear how
this funding will be put to use, and, even in cases where such spending is discernable, it often
amounts to a frivolous appropriation of government resources that ultimately does very little to
confront the problem.
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claims under the Federal Employees’ Compensation Act (FECA) Program.?
According to a FECA Bulletin post published in March 2021:

Pharmacy benefit managers are third-party administrators (TPA) of prescription
drug programs for commercial health plans, self-insured employer plans, Federal
and State government employee health plans. PBMs are primarily responsible for
developing and maintaining formularies which include an approved listing of pre-
scriptions, contracting with pharmacies to increase enrollment, negotiating dis-
counts and rebates with drug manufacturers and processing and paying prescription
drug claims.”

It is for this reason that the Department of Labor contracted with Optum
to provide such services to, among others, claimants currently receiving ninety
MED (Morphine Equivalent Dosage) or higher of prescribed opioids.** As
with many of the federal government’s current and previous efforts to curb
the opioid crisis,’! the FECA program warrants justifiable scrutiny due to the
shortcomings of both this new program and other PBMs.

III. THE DEPARTMENT OF LABOR’S PHARMACY
BENEFIT MANAGEMENT PROGRAM

It is not unreasonable to believe that greater regulation, through the Depart-
ment of Labor’s Pharmacy Benefit Management program, of prescribed opi-
oids might serve as an adequate tool in this ongoing crisis. However, given the
program’s relatively recent implementation and rollout, it may be too soon to
reach conclusions regarding the program’s ultimate long-term success. Based
upon the information that has thus far been provided by the Department of
Labor and the perspectives of experts in relevant fields relevant, it appears
unlikely that the implementation of a PBM program will succeed on its own.

A. Pharmacy Benefit Management in Practice

Following the implementation of the program in February 2021, the FECA
program first began mailing welcome letters introducing the program to all
FECA claimants in April 2021.>2 Employees who were injured while perform-
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ing their duties received pharmacy cards, which make it possible for claimants
to receive their prescribed medications through the program.** More recently,
however, in November 2021, the Department of Labor published various pol-
icies guiding the FECA program and dispensation of pharmaceuticals, includ-
ing prescription opioids.**

Initially, the Department of Labor incorporated a drug formulary system to
enhance the management of claimants’ treatment.”” A FECA Bulletin details
the program’s prescription management policies:

A drug formulary is a continually updated list of medications and related products
supported by current scientific research. The formulary’s goal is to assist prescribers
in the selection of safe, effective, and affordable medications. The drug formulary
system is designed as a list of medications FECA will cover, and includes additional
prescribing and dispensing guidelines for prescribers and pharmacies to further safe
and effective medication use. This includes the application of prospective, concur-
rent, and retrospective drug utilization review (DUR), and prior authorization for
non-formulary medications.*®

Prescribers will be able to rely on this formulary, which is currently set to be
updated on a quarterly basis, when treating and assisting claimants.’” Although
the formulary appears to have been designed with prescribers’ needs in mind,
the Department of Labor also mandated that prescribers notify claimants of
any changes in the formulary that may affect them and their treatment, such
as if a product is removed from the formulary due to changes in the pharma-
ceutical market or new safety information.*

Most notably, as described in FECA’s definition of a drug formulary system,
the Department of Labor has incorporated drug utilization review practices
into their new program.*” According to one pharmacist employed by Genex
Services, a health care cost-containment and disability management services
provider, PBM programs stand no chance at success without the incorpora-
tion of a drug utilization review component.*

According to the Genex pharmacist, when pharmaceuticals are running
through a PBM firm, a patient necessarily receives oversight from a phar-
macist who will have the training and tools to identify whether or not the
medication prescribed is consistent with a given individual’s condition and
diagnosis as presented.” As such, a pharmacist would be able to determine
whether or not an opioid is the correct prescription to administer.* For exam-
ple, the pharmacist may be able to determine that, because an individual’s
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surgery was not invasive, an opioid prescription is not necessary.” Overall, the
Genex pharmacist expressed confidence that greater pharmacist intervention
would lead to the prescription of more successful and safer pharmaceutical
regimes.*

Additionally, with access to an individual’s medical history, a pharmacist
will be more successful in identifying contraindications, such as a pre-existing
medical condition or the use of another medication that would make the use
of an opioid unsafe for a patient.* This information is useful because it will
prevent patients from using medications that are particularly likely to be
harmful.*

From these policies set forth by the Department of Labor, it appears that
the regulation and drug utilization review are more complex with respect to
the initiation of opioid therapy for new claimants. For a new opioid prescrip-
tion recipient, or an individual with no documented claims for opioid pre-
scriptions with the FECA program in the past 180 days," the program will
additionally consider the guidance provided by the CDC.*

For example, FECA prohibits the issuance of more than two opioids at the
same time, as well as the prescription of extended-release or long-acting opi-
o0ids.* As such, for the foregoing reasons, and although not explicitly stated,
the Department of Labor appears to hold its new PBM program out solely as
a tool in preventing the misuse of opioid prescriptions and the possible devel-
opment of a substance abuse disorder.

B. Pbarmacy Benefit Management as a Preventative Measure

Given the applicability of both the FECA guidelines and the adopted CDC
guidelines to new opioid users, the program appears to be largely targeted at
preventing addiction for claimants who have been prescribed opioids for treat-
ing workplace injuries, ideally, in the short term. For example, the program
will not make an allowance for a new opioid user with non-cancer pain for
more than one seven-day supply of an on-formulary, or an immediate release
opioid prescription, without prior authorization for such an allowance.”
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Further, such an allowance of a seven-day supply may not exceed greater than
ninety MME per day.’! After the seven-day supply has concluded, any subse-
quent fills will require prior authorization.’” It is at this point that prescrib-
ers and pharmacists will review claimant medical histories and other relevant
factors to determine whether the continued use of the opioid prescription is
necessary to the recovery process.”

The preventative nature of Department of Labor’s PBM program is also
implicit within the language of the program’ policies and guidelines alone.
Section IV, Initiation of Opioid Therapy of the New FECA Prescription Man-
agement Policies, begins, “On September 9, 2019, the FECA Program insti-
tuted new controls on new opioid prescriptions (FECA Bulletin No. 19-04).”%*
It continues: “This policy will apply to new opioid users starting December 9,
2021.% The following guidelines both provided by the FECA program and
drawn from existing CDC guidelines for the prescription of opioid medica-
tions apply to those who do not currently suffer from opioid addiction and
seek to prevent addiction as a result of the prescription.®

While Section V of these policies discusses the application of retrospec-
tive drug utilization review (DUR) (i.e., the review of drug therapy after the
claimant has received a medication),”” such guidelines still appear to apply
to claimants who entered the program as new opioid users and later meet or
exceed ninety MME per day.’® Per the language of the guidelines, “[T]his is an
opioid dose where the CDC recommends providers should avoid or carefully
justify a decision.””” However, this language does not suggest that addiction
has set in in such cases, but simply that these claimants require stricter review
due to how they have responded to the opioid treatment prescribed thus far.*

The ninety MME Review Program’s guidelines contain markedly less detail
than those put in place for new users.’' Following case review and, if medi-
cally necessary, the authorization of a short course of opioids, the program
will use drug use evaluations (DUE), qualitative evaluations of drug use and
prescribing, to perform retrospective drug utilization review to determine the
appropriate drug therapy.® This process is completed through the assessment
of a claimant’s medical records and prescription history, leading to the iden-
tification of areas for prescription improvement.” Once this process has been
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completed, non-opioid therapies, dose adjustments, naloxone, proper opioid
weaning, or other guideline-driven suggestions to the treating provider may
be recommended.®*

Yet, these particular guidelines are not outlined within the FECA program’s
policies. Even in cases where addiction has set in, there is an unmistakable lack
of clarity as compared with the guidelines put forward for new users. There
is no definitive course of action or treatment plan, but instead a plethora of
unresolved questions for those currently battling addiction.

Given the seemingly preventative (and singular) nature of the Department
of Labor’s implementation of the FECA program, it is difficult to foresee
pharmacy benefit management successfully serving as the sole initiative to
resolve the opioid crisis. This is also largely due to the overwhelming concerns
surrounding PBM programs more generally, which many suggest serve the
singular purpose of multiplying costs for both the purchasers of medications
and their patients.®

C. The Shortcomings of Pharmacy Benefit Management

Despite the potential benefits brought about through the implementation of a
PBM program, such as the tools effectively designed to limit the use of opioid
prescriptions® for new recipients before addiction has the chance to set in, the
drawbacks of pharmacy benefit management should not be ignored.

Originally designed in the 1960s to process claims for insurance compa-
nies,%” according to advocates of PBMs, they now serve the primary purpose
of lowering prescription drug costs for patients and sponsors such as the fed-
eral government.® Critics of PBMs, however, take the contrasting position
that, while they may lower costs for corporations, PBMs significantly increase
the costs imposed upon patients themselves. According to the Pharmaceu-
tical Care Management Association, “PBMs will save health plan sponsors
and consumers more than $1 trillion on prescriptions over 10 years.”® This
cost-reducing tool, PBM supporters generally argue, will lead to more suc-
cessful health outcomes for patients in the long run.”

Yet, many have argued that reducing costs should not be the primary con-
cern of agencies hoping to make an impact on the opioid crisis. In the opinion
of the Genex Services pharmacist, many plans like PBMs fall short and become
less effective when the primary purpose of implementation is to pay for phar-
maceuticals at reduced costs.”! In their opinion, there may be an enormous
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financial incentive in considering additional concerns.” For example, this may
include taking into account of the welfare of employees and ensuring that
employees are able to safely return to work following a workplace injury.”

Conversely, others have argued that PBMs are not actually cost-saving
mechanisms to begin with, but are instead cost multipliers due to the com-
plex and polarizing nature of rebates.”* PBMs work with drug makers to
develop the formulary.”” In the process, PBMs negotiate, and are incentivized
by, manufacturer rebates—which they keep in part or in whole.”® “The more
expensive the covered drug, the higher the rebate. And while the term ‘rebate’
usually means the buyer receives some money back post-purchase, this is not
the case for prescriptions. The patient and the insurer buy the product but the
PBM receives the rebate.””” PBMs will often structure their contracts to allow
them to collect and keep rebates as part of an “administrative fee” or “rebate
sharing” arrangement with the health plan instead of passing the rebate to its
rightful owner—the purchaser of the medication.”

Drug manufacturers argue that they have been given no choice but to
raise the list prices for their products due to the growing rebates they pay
to PBMs.” “According to a recent analysis, manufacturer rebates to PBMs
increased from $39.7 billion in 2012 to $89.5 billion in 2016, partially offset-
ting list price increases.”®

As a result of the above-described concerns regarding the use of PBMs,
policy makers have proposed various reforms to better regulate PBMs, includ-
ing requiring greater transparency around rebates,® banning spread pricing,*
and requiring PBMs to pass through rebates to payers or to patients.® In
spite of these reforms, the implementation of pharmacy benefits management
programs continues. Most recently, Mark Cuban’s self-named Cost Plus Drug
Company (MCCPDC) has garnered scrutiny as a result of the company’s
promises to keep pharmaceutical costs low (notably through the use of the
company’s own PBM wing).%

72. See id.

73. See id.

74. See PBM Basics, supra note 65.

75. See id.

76. See id.

77. See id.

78. See id.

79. See Pharmacy Benefit Managers and Their Role in Drug Spending, CommoNWEALTH FUND,
https://www.commonwealthfund.org/publications/explainer/2019/apr/pharmacy-benefit
-managers-and-their-role-drug-spending [https://perma.cc/9E7Y-WVLX] (last visited Nov. 22,
2022).

80. See id. (citing Susan K. Urahn et al., The Prescription Drug Landscape, Explored, PEw CrAR-
1TABLE TrusTs (Mar. 2019), https://www.pewtrusts.org/en/research-and-analysis/reports/2019
/03/08/the-prescription-drug-landscape-explored [https://perma.cc/8Z9C-Q8]JJ].

81. See id.

82. Sece id. (citing Seeley & Kesselheim, Pharmacy Benefit Managers).

83. See id.

84. See Adam Hardy, Mark Cuban’s New Discount Pharmacy Promises Low-Cost Drugs. Fust
How Cheap Is It?, MoNEey (Jan. 25, 2022), https://money.com/mark-cuban-pharmacy-drug-prices
-comparison/ [https://perma.cc/X9JH-QMSV]; see also Marin Wolf, Mark Cuban’s Drug Company



288 Public Contract Law fournal © Vol. 52, No. 2 ® Winter 2023

If pharmacy benefit management is raising the prices of prescription med-
ications, including prescription opioids, such cost increases may negate the
benefits of the regulation that PBMs provide by restricting access for those
who are unable to afford such prescriptions. According to Travis N. Rieder,
the Director of the Master of Bioethics Degree Program at the Berman Insti-
tute of Bioethics at Johns Hopkins University and author of the book I Pain,
the opioid crisis will not be resolved by any attempts to restrict access to pre-
scriptions.®® When prescription opioids become less accessible, those suffer-
ing from opioid addiction often turn to the black market where the supply is
unpredictable due to the lack of regulation of the production of illegal drugs.®
As such, it is possible that such cost increases will only lead federal agencies
further away from the goal of putting an end to the national crisis.

The Department of Labor’s Pharmacy Benefit Management program falls
short in providing a meaningful resolution to the opioid crisis. Despite put-
ting forth preventative measures for new opioid prescription users, the FECA
program fails to provide a tangible solution for those already battling addic-
tion. While cost reduction is not the Department of Labor’s singular focus,
when considering both the overwhelming disdain for PBMs and the short-
comings of this program, the Agency should be reluctant to rely on pharmacy
benefit management as a lone tool in this crisis. In confronting the COVID-
19 pandemic, the federal government has pursued a variety of measures,
including pharmaceutical procurement, to both prevent and treat the virus.
The Department of Labor should follow suit by exploring alternative avenues
through which we might fight the crisis as a whole.

IV. PHARMACEUTICAL PROCUREMENT: A HOLISTIC
SOLUTION TO THE OPIOID CRISIS

While significant government funding has been and continues to be dedi-
cated to the research, education, and preventative efforts noted above,* the
United States government should be reluctant to proceed with these efforts
alone. Instead, alternative routes to finding a more permanent solution to the
ongoing opioid crisis should be the focus of the federal government’s efforts.
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The Department of Labor, in addition, or even opposed to, the implemen-
tation of the Pharmacy Benefit Management program for FECA claimants,
should rely on pharmaceutical procurement as a means of both preventing
opioid abuse and aiding in cases where addiction has already set in. Such a
procurement-based approach has been applied in the course of the federal
government’s response to the COVID-19 virus and has thus far had an over-
whelmingly positive impact.®

A. COVID-19 Vaccine Procurement

In the midst of the COVID-19, it is impossible not to consider the relative
speed with which the federal government has responded to another public
health crisis. This crisis similarly has yet to be resolved. However, much head-
way has been made in a short period of time to, when possible, both prevent
the development of the virus and to limit its negative effects once contracted.*

Not only has the federal government relied on measures, such as mask
mandates,” to prevent the spread of the virus and the possibly deadly results
stemming from contraction, but the federal government has also made
numerous efforts to immunize those in the U.S. from the virus altogether.”!
For example, as the result of a partnership formed between the Department
of Health and Human Services and the Department of Defense, Operation
Warp Speed (OWS), money was awarded to several pharmaceutical compa-
nies to research and produce vaccines.” Some vaccine candidates like Mod-
erna, Janssen Pharmaceuticals, Sanofi/GSK, and Merck/IAVI received federal
support for development.”® Other candidates like Pfizer/BioNTech (Pfizer)
and Novavax participated in OWS through federal purchase of vaccine doses
alone.”* However, OWS purchased all of the candidates’ vaccines, thereby
making it possible to distribute doses at no cost to the American public.”

Many of these companies, such as Pfizer/BioNTech, continue to produce
several million vaccines which the government has procured for distribu-
tion to those in the United States.” For example, in December 2020, Pfizer
announced that it planned to deliver an additional one-hundred million doses
of their vaccine by July 31,2021, which the federal government agreed to paid
$1.95 billion for.”
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Johnson & Johnson, one of the three vaccines authorized in the United
States, has also provided their vaccine for approximately fourteen million
people across the country.” This quantity is despite the relatively bad press
their vaccine received due to questions regarding its single-dose regime and
comparatively easy storage requirements, as well as the brief pause mandated
by the FDA and CDC in order to investigate several rare blood disorders that
were speculated to have been caused by the virus.”

The procurement of COVID-19 vaccines amounted to a complicated
and expensive process involving multiple government agencies and multi-
ple pharmaceutical contractors. While vaccine development typically takes
ten or more years to complete,'” the federal government was forced to act
quickly in order to respond to the COVID-19 pandemic. As described above,
the OWS initially contracted with numerous pharmaceutical companies to
acquire vaccines, and some agreements allowed the government to acquire
(and therefore own) additional doses.!’! This process was complicated by the
largely unknown nature of the virus and required that the contractors submit
their vaccines to various phases of clinical trials.'” While not every contractor
passed the clinical trials, through the OWS initiative,'” the federal govern-
ment was still able to acquire hundreds of millions of vaccines to distribute
across the country.!™ As of April 2022, approximately sixty-five percent of the
U.S. population were fully vaccinated against the COVID-19 virus.'®

While the process to procure the vaccines used in fighting the COVID-
19 pandemic proved taxing, the successful execution of this initiative demon-
strates that such a procurement method can succeed. As such, the Department
of Labor should adopt and apply a similar procurement model, working in
conjunction with these major pharmaceutical companies, to develop a holistic
solution to the opioid crisis.
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B. Application of the COVID-19 Procurement Model to the Opioid Crisis

The pharmaceutical companies responsible for the production and distribu-
tion of COVID-19 vaccines, namely Johnson & Johnson, in conjunction with
other companies including McKesson, Cardinal Health, and AmerisourceBer-
gen, are also responsible for the production of prescription opioids in the
United States.!% Recently, these four companies were sued by various com-
munities that have been disproportionately affected by the opioid crisis in the
largest settlement in a federal court case in American history, and reached a
settlement agreement for $26 billion.!"”

While these major pharmaceutical companies continue to produce and
distribute potentially lethal opioid medications, efforts are being undertaken
to develop brand new pain-killing therapies that in large part have yet to be
implemented.!”® For example, researchers at Astraea Therapeutics and the
Wake Forest School of Medicine discovered a compound, known as AT-121
which, like opioids such as oxycodone, binds to the mu opioid receptor.!”’
Unlike opioids, however, AT-121 also binds to another opioid receptor which
blocks the unwanted side effects commonly associated with opioid medica-
tions."!* In short, the discovery of this novel compound represents a potential
advance toward the development of both non-addicting analgesics that are as
effective as opioids, but without the liability, and a treatment alternative for
opioid abuse disorder.!!

It is not necessary for the major pharmaceutical companies to go so far
as to invest their time, effort, and financial resources into such experimen-
tal treatment programs. However, they should direct funding into research
efforts to design a drug like Buprenorphine (often referred to by trade name
Suboxone, among others),!!? a medication already approved by the FDA to
treat opioid addiction as a medication assisted treatment (MAT).!"* This MAT
method combines buprenorphine, an opioid with partial activity that blunts
cravings, with naloxone, which reverses opioid overdoses and discourages
opioid abuse.!"* Statistically, those treated with buprenorphine have higher

106. See Joel Achenbach et al., Johnson & Fobnson, Three Other Companies Close in on $26 Billion
Deal on Opioid Litigation, Wasu. Post (Nov. 5, 2020), https://www.washingtonpost.com/health
/opioid-settlement-drug-distributors/2020/11/05/6a8da214-1fc7-11eb-b532-05¢751cd5dc2
_story.html [https://perma.cc/8DNR-WN8V].

107. See id.

108. See Eric Sarlin, A Promising Alternative to Opioid Pain Medications, NaT’L INsT. oN DrUG
Asuse (Feb. 12, 2019), https://nida.nih.gov/news-events/nida-notes/2019/02/promising-alterna
tive-to-opioid-pain-medications [https://perma.cc/LE24-PVZM].

109. See id.

110. See id.

111. See id.

112. See Glen Buchberger, Opioid Addiction: Long-Term Treatment for a Chronic Condition,
Harv. Heavts Pus. (May 5, 2017), https://www.health.harvard.edu/blog/opioid-addiction-long
-term-treatment-for-a-chronic-condition-2017050511379 [https://perma.cc/ TJ3K-Z59G].

113. See Buprenorphine, SuBsTANCEABUSE & MENTAL HEALTH SERV.S ADMIN. (Jan. 24,2022),
https://www.samhsa.gov/medication-assisted-treatment/medications-counseling-related
-conditions/buprenorphine [https://perma.cc/T297-AABP].

114. See Buchberger, supra note 112.



292 Public Contract Law fournal © Vol. 52, No. 2 ® Winter 2023

rates of success and are less likely to use opioids in the future.'’ Given that
buprenorphine is not a new drug and that doctors have been using MAT plans
to treat those struggling with opioid addiction for years, such a reality seems
to only reinforce the notion that such an undertaking would be well within
reason for major companies like Johnson & Johnson, McKesson, Cardinal
Health, or AmerisourceBergen.

As such, the Department of Labor should contract with these major phar-
maceutical institutions to produce a prescription medication like Buprenor-
phine to distribute to FECA claimants, including both new opioid users and
users already struggling with addiction. Given that the Department of Labor
is permitted to engage in sole source procurement,''® it is possible that the
agency would only need to contract with a single pharmaceutical company to
meet the needs of FECA claimants, potentially simplifying the process of such
a procurement.'”’ It is important to note, however, that sole source procure-
ment differs from single source procurement. When the government engages
in sole source procurement, this means that it has made the decision to use a
single contractor to fulfill the corresponding need.!"® The use of single source
procurement alternatively implies that there is only a single source that the
government can contract with to fulfill the corresponding need.'"’

Given that there are multiple pharmaceutical companies, or contractors,
with which the Department of Labor would be able to contract with to pro-
duce and then distribute a less addictive opioid, the agency would still need to
be mindful of meeting competition requirements.'?® As such, to contract with
a singular pharmaceutical company, the Department of Labor would need to
demonstrate that “the basis for not providing for maximum practicable com-
petition is documented in the file . . . or [is] justified when the acquisition is
awarded using simplified acquisition procedures.”'?! While the agency should
use caution when using sole source procurement, such procurement proce-
dures would likely prove beneficial. For example, if the chosen contractor
knows that it is the only source supplying such a product to the agency, and in

115. See id.

116. See U.S. Dept. or LaBor, No. 03-08-002-07-711, Tue DepartMENT OF LaBOR’S CoN-
TROLS OVER SOLE SOURCE PROCUREMENTS NEED STRENGTHENING (2008).

117. Although it is suggested that the Department of Labor should apply a similar approach
to that taken in confronting the COVID-19 virus, the procurement of a safer treatment mech-
anism in this case would not be applied on such an overwhelming scale. While opioid addiction
undoubtedly qualifies as a national crisis, the number of individuals susceptible to or suffering
from opioid addiction is obviously much smaller than the number of individuals vulnerable to
contracting COVID-19. Further, given that the Department of Labor would be providing treat-
ment specifically to those with FECA claims, the procurement would not be applicable to all
persons receiving opioid prescriptions or suffering from opioid addiction.

118. See FAR 13.106-1(b)(1).

119. See id.

120. See FAR 11.105.

121. See FAR 11.105(a)(2(ii).
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mass quantities, it is possible that the company will be better incentivized to
provide the medication at a more attractive cost.'??

As with the development and procurement of COVID-19 treatments and
vaccines, there is no guarantee the development and procurement process of
such a pharmaceutical product would be a smooth one. Such was the case for
Merck, who initially contracted with the federal government to produce 1.7
million courses of an investigational antiviral COVID-19 treatment for $1.2
billion.'”* However, the potential concerns that some may hold with respect to
such a procurement does not mean that the objective should not be pursued,
or that it is not worth pursuing to begin with.

C. Potential Challenges to Pharmaceutical Procurement

The process of pharmaceutical procurement may presents challenges and
even raise concerns regarding the limits of government procurement itself.'**
For example, pharmaceutical procurement could potentially reduce patients’
access to medications, result in lower quality treatments for patients, and
decrease competition in a given market.'?® Others have even suggested that it
may be necessary to consider the potential pharmaceutical procurement has
to infringe upon the intellectual property of the companies responsible for
the production of the products procured given that these pharmaceuticals are
patented inventions.'? These concerns are not the only ones, however, that
contracting with pharmaceutical companies may inspire.

It is possible that the procurement of a medication like Buprenorphine
would present unique challenges for the Department of Labor, particularly
when contracting with major pharmaceutical institutions. The financial ben-
efits that come from the production and distribution of pharmaceuticals,
including prescription opioids, have always served as an incentive for com-
panies like Johnson & Johnson to continue marketing and distributing these
drugs.'?”” Despite the readily apparent dangers of these drugs, the companies’
profits generally overshadow the financial penalties that they face.'?® These

122. See WorLD HEaLTH ORGANIZATION, OPERATIONAL PRINCIPLES FOR (GOOD PHARMACEUTI-
caL ProcureMeNT (1999), https://www.who.int/3by5/en/who-edm-par-99-5.pdf [https://perma
.cc/Y2ER-GD6K].

123. See MERCK’s INVESTIGATIONAL ANTIVIRAL MEDICINE FOR COVID-19 TREATMENT, supra
note 103.

124. See George Dranitsaris et al., Drug Tendering: Drug Supply and Shortage Implications for
the Uptake of Biosimilars, 9 CriNioEcoN OutcoMEs REs. 573-84 (2017), https://www.ncbi.nlm
.nih.gov/pmc/articles/PMC5628685/ [https://perma.cc/U8TG-BU2H]; see also Chris Katopis,
Recognizing the Limits of Government Procurement in the Pharmaceutical Industries, CTR. FOR INTEL-
LECTUAL Prop. x INNovaTION PoL’y, (Dec. 20,2018), https://cip2.gmu.edu/2018/12/20/recognizing
-the-limits-of-government-procurement-in-the-pharmaceutical-industries/./ [https://perma.cc
/U8TG-BU2H].

125. See Dranitarus et al., supra note 124.

126. See Katopis, supra note 124.

127. See Jonathan H. Marks, Lessons from Corporate Influence in the Opioid Epidemic: Toward a
Norm of Separation, Narure Pus. Hearta EmerGeENcY CoriecTioN (July 13, 2020), https://www
.ncbi.nlm.nih.gov/pmc/articles/PMC7357445/ [https://perma.cc/C3YU-R83S].

128. See id.
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financial benefits then trickle down to doctors who are compensated for pre-
scribing these medications to their patients who are then disincentivized from
speaking out against pharmaceutical company practices.'”’

When considering how insignificant the financial detriment is to these
companies,”” some may question whether these dynamics are subject to
change in the near future. Yet, skeptics should see these financial penalties and
the public naming and shaming of these companies as a result of the ongoing
opioid crisis as an incentive. By investing in the production of a less addictive
pain-relieving pharmaceutical, the companies responsible for the crisis will be
able to garner greater favor with the general public.'!

There may also be no doubt that the procurement of a safer, less addictive
pain-relieving medication, even if successful, would present its own unique
challenges. As has been seen through the procurement and distribution pro-
cess of the various COVID-19 vaccines and treatments available in the United
States,? there is no guarantee that those who serve to benefit from such a
pharmaceutical medication would willingly accept or abide by the prescrip-
tion. It also seems possible that, given how relatively new many of the cur-
rently available alternative treatment options are, some users may be hesitant
to accept such a pharmaceutical regimen. While Buprenorphine, for example,
has long been distributed in emergency departments to patients presenting
with symptoms of opioid withdrawal,’* more research is needed to determine
whether long-term use, or MAT plans more generally, are safe.

As of late, research efforts have been taken to further develop generic
versions of common naloxone products that will create an increased market
supply.** In February 2022, Optum reported that the FDA approved both

129. See The More Opioids Doctors Prescribe, The More They Get Puaid, Harvarp T.H. CuaaN
Scuoor or Pus. HeartH (citing Aaron Kessler et al., CNN Exclusive: The More Opioids Doc-
tors Prescribe, The More Money They Make, CNN (Mar. 12, 2018, 8:45 AM)), https://www.cnn
.com/2018/03/11/health/prescription-opioid-payments-eprise/index.html) [https://perma.cc/ZN
27-LCSW].

130. See Achenbach et al., supra note 106. It is important to note that, while $26 billion seems
like a substantial amount of money, in 1998, a settlement between states and major tobacco com-
panies ended up totaling more than $206 billion over the course of twenty-five years.

131. Itis also worth noting that contracting with the Department of Labor does not present
a financial detriment to potential pharmaceutical contractors. Not only would they profit from
the contract itself, but they would presumably profit from the continued production of tradi-
tional opioid medications. As discussed previously, such medications play an important role in
well-managed and regulated treatment plans designed to respond to both chronic and acute pain.
As such, the development of an alternative medication for those requiring or seeking a safer alter-
native would not lead to the eradication of the medications currently on the market.

132. See COVID Data Tracker: COVID-19 Vaccinations in the United States, CDC, https://covid.
cdc.gov/covid-data-tracker/#vaccinations_vacc-total-admin-rate-total  [https://perma.cc/5SKLF
-JX3S].

133. See Initiating Buprenorphine Treatment in the Emergency Department, NAT’L INsT. oN DrUG
Asuse (Sept. 26, 2019), https://nida.nih.gov/nidamed-medical-health-professionals/discipline
-specific-resources/emergency-physicians-first-responders/initiating-buprenorphine-treat
ment-in-emergency-department [https://perma.cc/Z9E7-V4Y2].

134. See Editorial Staff, Optum: More Naloxone Options Coming to Market, WorkCompCEN-
TRAL (Feb. 11, 2022), https://www.workcompcentral.com/news/article/id/9e4c034a57b13dfc340
€8387¢61530e44bee559 [https://perma.cc/HLES-26HS5] [hereinafter Naloxone Options Coming].
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a higher-dosage naloxone injection as well as a high-dose naloxone nasal
spray.’*® The company projects that the introduction of these products will
reduce the average cost of generic alternatives, especially when compared to
their name-brand counterparts.’** The FDA’ recent efforts to combat the opi-
oid crisis do not stop there.

In August 2022, the FDA introduced a new Overdose Prevention Frame-
work to develop and apply creative initiatives to prevent drug overdoses and the
deaths that result from them."”” On September 23, 2022, the FDA announced
efforts to expand access to naloxone products to harm reduction programs
in order to build upon the goals of the Overdose Prevention Framework,
particularly in underserved communities.'*® This announcement came along-
side the release of a statement from President Biden, outlining the current
administration’s efforts to lessen the impact of the opioid epidemic, including
significant financial contributions to both federal and state-level entities.'*
While the distribution of naloxone products has been exempted and excluded
from certain Supply Chain Security Act requirements, the scope of the dis-
tributions remains limited to medical emergencies.'* Although immediately
implemented, it remains to be seen whether the FDA’s guidelines support the
prescription of naloxone products for long-term, MAT plans.

Overall, a variety of concerns must be taken into consideration with respect
to pharmaceutical procurement of a safer and more effective opioid medica-
tion, such as profit-driven pharmaceutical institutions and unresolved ques-
tions surrounding the proposed alternative treatment plan. However, given the
overwhelming opioid-related devastation that continues to plague the United
States, it is crucial that the federal government explore all avenues leading
to potential solutions. As agencies like the CDC,"! and even companies like

135. See id.

136. See id.

137. See Robert M. Califf, FDA’s Overdose Prevention Framework Aims to Prevent Drug Overdoses
and Reduce Death, U.S. Foop & Drue Apmin. (Aug. 30, 2022), https://www.fda.gov/news-events
/fda-voices/fdas-overdose-prevention-framework-aims-prevent-drug-overdoses-and-reduce
-death [https://perma.cc/3FEB-7YUS].

138. See Marta Sokolowska, FDA Issues New Guidance to Help Facilitate Availability of Naloxone
to Prevent Opioid Overdoses and Reduce Death, U.S. Foop & Druc Abmin. (Sept. 23, 2022), https://
www.fda.gov/news-events/fda-voices/fda-issues-new-guidance-help-facilitate-availability-nalox
one-prevent-opioid-overdoses-and-reduce [https://perma.cc/JVT6-A76W].

139. See Fact Sheet: Biden-Harris Administration Announces New Actions and Funding to
Address the Overdose Epidemic and Support Recovery (Sept. 23, 2022), https://www.whitehouse
.gov/briefing-room/statements-releases/2022/09/23/fact-sheet-biden-harris-administration
-announces-new-actions-and-funding-to-address-the-overdose-epidemic-and-support-recovery
[https://perma.cc/N2TC-AM3B].

140. See 21 C.ER. 10.115(g)(2); see also U.S. Foop & Drue Apmin. ExempTioN AND ExcLu-
s10N FROM CERTAIN REQUIREMENTS OF THE DRUG SuPPLY CHAIN SECURITY ACT FOR THE DISTRIBU-
TION OF FDA-APPROVED NALOXONE PrODUCTS DURING THE OP101D PUBLIC HEALTH EMERGENCY
GUIDANCE FOR INDUSTRY (2022).

141. See Editorial Staff, CDC Proposes Changes in Guidance to Doctors on Opioid Prescriptions,
Ins. J. (Mar. 3, 2022), https://www.insurancejournal.com/news/national/2022/02/16/654339.htm
[https://perma.cc/SEQ5-6PTD].
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Optum,'” push for reform in pain treatment and management, it would be
prudent for the Department of Labor in leading the country through this
medical revolution.

V. CONCLUSION

Over the past several decades, the prescription and use of opioid medications,
which have led to increasingly high rates of opioid misuse, addiction, and in
many cases, death, have had an overwhelming and devastating impact on the
United States.'” This has become even more apparent as the country simulta-
neously confronts the COVID-19 pandemic. Yet, while efforts to prevent and
treat the COVID-19 pandemic have produced successful results, the country
still has not found a similarly meaningtul solution to the opioid crisis. This
difficulty is largely due to the narrow focus of the efforts taken by the fed-
eral government both in the past and at present. The Department of Labor’s
recent adoption of a Pharmacy Benefit Management program'* reinforces a
similarly limited strategy. While the FECA program may provide measures to
prevent opioid dependence for new users, it falls short as a holistic solution
to the crisis by failing to provide a solution for those already struggling with
addiction.

It is for this reason that the Department of Labor should implement a
pharmaceutical procurement approach similar to that taken in the federal
government’s response to the COVID-19 pandemic. By contracting with
pharmaceutical companies to develop a safer and less addictive opioid med-
ication like Buprenorphine, the agency would be able to provide a holistic
solution to the opioid crisis. Significant efforts have already been taken to
make possible the development of pharmaceutical regimens suitable to both
treat and prevent opioid addiction.'¥ Now, the onus rests on the Department
of Labor to effectively put these treatment methods to use by incentivizing
major pharmaceutical institutions with the novel promise of both financial
gain and good will to contribute to resolving the crisis that they have created.

142. See Naloxone Options Coming, supra note 134.

143. See Nat’L ViTAL STATISTICS SYSTEM, PROVISIONAL DRUG OVERDOSE COUNTS, supra note 13.
144. See FECA BuLL. 21-07.

145. See Buchberger, supra note 112; see also Sarlin, supra note 108.
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ABSTRACT

The use of broader responsibility determinations and suspension and debar-
ment procedures may promote higher standards of environmentally conscious
practices in government procurement. Suspension and debarment powers are
available for the government to protect its interests and, when they are used,
indirectly promote environmentally conscious behavior from contractors.
The U.S. Environmental Protection Agency (EPA) has the ability to suspend
or debar companies and individuals from government contracts, subcontracts,
loans, grants, and other assistance programs. Statutory debarment by the EPA
can occur following a criminal conviction under either the Clean Air Act or
the Clean Water Act, while discretionary suspension and debarment may be
warranted more broadly to address waste, fraud, abuse, poor performance,
environmental noncompliance or other misconduct. The EPA has the ability
to induce current and prospective contractors to enact environmentally con-
scious practices through the use of their discretionary suspension and debar-
ment powers. Suspension and debarment are protective measures exercised
to protect the government’s interests, and their use could further the federal
government’s stated goal of minimizing the environmental impact of procure-
ment practices.

Contractor responsibility determinations may also be used to promote
accountability and environmentally conscious practices from contractors. As
government contracts may be awarded only to responsible prospective con-
tractors, the standards for determining responsibility are a crucial piece of
procurement decision-making. The criteria for being deemed responsible, as
stated in the Federal Acquisitions Regulation (FAR) 9.104, are geared more
towards a prospective contractor’s performance capabilities under a particular
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contract rather than their past history of harm to the environment and the
tederal government. Through the use of holistic environmental consider-
ations in responsibility determinations and the exercise of suspension and
debarment powers, the federal government can mitigate damages created by
government contractors and materially address the United States’ role in the
ongoing climate crisis.
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I. INTRODUCTION

With over three million pounds of dead marine life washing up in Tampa Bay,
red tide, which is a bloom of toxic algae that ravages marine life annually off
the coast of Florida, was abnormally devastating in the summer of 2021.! The
discharge of over 200 million tons of wastewater from the Piney Point phos-
phogypsum stack in nearby Manatee County was identified as one potential

cause for the high death toll.?

1. See Eric Glasser, Some Marine Life Killed by Red Tide Turned into Energy, WTSP (July 26,
2021), https://www.wtsp.com/article/news/red-tide/red-tide-waste-to-energy/67-1fb62 1a1-42a0
-43£0-9afb-1€99¢52£e501 [https://perma.cc/RQ69-P6BN].

2. See Mark Young, Red Tide & Piney Point Discharge Connected, Scientists Say, BRADENTON HER-
AL (July 23,2021), https://www.bradenton.com/news/local/article252972418 html.
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As rotting fish lined the waterfront and repelled potential customers, local
business owners, such as seafood restauranteurs and charter boat captains,
likely were affected by the red tide in connection with the phosphogypsum
wastewater discharge at Piney Point. However, where industrial accidents harm
marine life, Florida case law only grants standing for commercial fishermen.’
These fishermen may recover only for purely economic damages stemming
from harm caused to the marine life.* As phosphogypsum storage is governed
by the Clean Air Act, phosphogypsum stack owners only have a liability to the
federal government.’ As such, charter captains and local business owners were
left without legal remedies to compensate for the damages that they incurred.

Management of the Piney Point facility was contracted to HRK Holdings
by the Florida Department of Environmental Protection.® The improper dis-
charge of wastewater at Piney Point created awareness among many people in
the greater Tampa Bay area regarding the harms that can follow poorly man-
aged government procurement.” The ways in which environmental consider-
ations are accounted for in procurement decisions can be better understood by a
comparison to other environmentally volatile industries, such as the oil and gas
industry. The inspiration for this Note comes from the lack of emphasis placed
on environmental considerations in such contractor evaluation decisions.

This Note will address the shortcomings of environmental considerations
in government procurement decision-making, specifically looking at contrac-
tor evaluations. First, this Note will discuss past environmental harms caused
by government contractors, the governmental responses to such harms, and
the current state of environmental safeguards in government procurement
decision-making. Then, this Note will analyze the benefits of more thorough
contractor responsibility determinations and the use of suspension and debar-
ment procedures to promote environmentally conscious practices.

II. BACKGROUND

The need for environmentally friendly practices in government procure-
ment is not a novel concept. The Biden administration has demonstrated
that it will take action on this matter.® In December 2021, President Biden

3. See Curd v. Mosaic Fertilizer, 39 So. 3d 1216, 1224 (Fla. 2010).

4. See id.

5. See EPA Approves Use of Phosphogypsum in Road Construction, EPA (Oct. 14, 2020), https://
www.epa.gov/newsreleases/epa-approves-use-phosphogypsum-road-construction [https://perma
.cc/4T5G-94EY].

6. See Zachary T. Sampson, Florida Is Suing Piney Point’s Owners. Is the State Also to Blame?,
Tampa Bay Times (Aug. 9, 2021), https://www.tampabay.com/news/environment/2021/08/09
/florida-is-suing-piney-points-owners-is-the-state-also-to-blame [https://perma.cc/L5B9-LBY2].

7. See id.

8. See Exec. Order No. 14057, 86 Fed. Reg. 70,935 (Dec. 8, 2021); see also Federal Acquisition
Regulation: Disclosure of Greenhouse Gas Emissions and Climate-Related Financial Risk, 87
Fed. Reg. 68,312 (Nov. 14, 2022) (proposed rule in which the Department of Defense, Gen-
eral Services Administration, and National Aeronautics and Space Administration seek to amend
the Federal Acquisition Regulation (FAR) to implement a requirement to ensure certain Federal
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issued Executive Order 14057, “Catalyzing Clean Energy Industries and Jobs
Through Federal Sustainability.”® Through this Executive Order, the Execu-
tive Branch has committed to use the federal government’s size and procure-
ment power to, among other goals, reach “[n]et-zero emissions from federal
procurement, including a Buy Clean policy to promote use of construction
materials with lower embodied emissions.”!’ Executive Order 14057 also
directs procurement efforts towards “[a]chieving climate resilient infrastruc-
ture and operations.”!! The Executive Order outlines the federal government’s
acknowledgment of the need for improvement in federal procurement deci-
sion-making. In practice, however, adequate environmental considerations
currently remain overlooked.

Globally, public procurement activities create—directly and indirectly—
roughly 7.5 billion tons of greenhouse gas emissions.'? This figure represents
about fifteen percent of the world’s total greenhouse gas emissions, factoring
in that government contractors naturally produce further harmful emissions
outside of their direct government contracts."”* The United States is the world’s
largest purchaser of goods and services, with the federal government spending
around $665 billion in the 2020 fiscal year.'* Achieving a net-zero emission
level in American federal procurement, as targeted by Executive Order 14057,
will require eliminating a substantial percentage of the pollution coming from
the United States.!”

The Biden administration has not acted congruently with its messaging in
regard to environmental efforts, specifically related to fossil fuel. The Biden
administration is currently outpacing the Trump administration in terms of
issuing oil and gas drilling permits on public lands.'® The administration has
also, at times, demonstrated carelessness in evaluating environmental concerns
in its procurement decisions. For example, on January 27,2022, the D.C. Dis-
trict Court invalidated a decision by the Department of the Interior because
the agency grossly underestimated the climate impacts of the decision.'” The

contractors disclose their greenhouse gas emissions and climate-related financial risk and set
science-based targets to reduce their greenhouse gas emissions). This Note primarily addresses
Exec. Order No. 14057 as President Biden’s main tool to catalyze change.

9. See 86 Fed. Reg. 70,935.

10. Id.

11. Id. at 70,936.

12. See BCG-WEF Project: Mission Possible, Bos. ConsurTiNg Gre., https://www.bcg.com
/about/partner-ecosystem/world-economic-forum/mission-possible?linkld=147990023 [https://
perma.cc/GAT9-XQ77] (last visited Nov. 16, 2022).

13. See id.

14. See Ceres Calls on the U.S. Government to Strengthen the Federal Procurement Process, CisioN
(Jan. 13, 2022), https://www.prnewswire.com/news-releases/ceres-calls-on-the-us-government
-to-strengthen-the-federal-procurement-process-301460608.html [https://perma.cc/E3Z9
-QPUL].

15. See Exec. Order No. 14057.

16. See Anna Phillips, Biden Outpaces Trump in Issuing Drilling Permits on Public Lands, WasH.
Post (Jan. 27, 2022), https://www.washingtonpost.com/climate-environment/2022/01/27/oil
-gas-leasing-biden-climate [https://perma.cc/44GL-P7VC].

17. See Court Finds Massive Offshore Oil Lease Sale in Gulf Based on Faulty Legal Analysis, EARTH-
jusTick (Jan. 27, 2022), https://earthjustice.org/news/press/2022/court-finds-massive-offshore
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Court held that the Biden administration relied on faulty environmental anal-
ysis in making its decision.'® The D.C. District Court’s decision halted the sale
of the largest oil and gas lease in U.S. history, one that would have led to a
more than tenfold increase in the acreage of public waters used for the fossil
fuel industry."” Changes to procurement procedures, starting with contractor
responsibility evaluations, would be a material step towards achieving net-
zero emissions in procurement.

The Biden administration has not yet lived up to its expressed claims of
environmental protection and consideration. However, the stated mission of
achieving net-zero emissions from procurement decisions is cause for opti-
mism and opens the door for improved procurement procedures. Revamping
the government procurement policies in line with the analysis presented in
this Note would allow for environmental considerations to play a prominent
(and necessary) role in future procurement decisions. Such changes could play
a substantial role in promoting greener procurement practices and, among
other positive impacts, help achieve the goal of Executive Order 14057,
achieving net-zero emissions from procurement activities.”’

III. ENVIRONMENTAL HARM IS NOT SUITABLY
FACTORED INTO PROCUREMENT DECISIONS*

The Biden administration has emphasized the need to account for environ-
mental concerns in efforts to improve procurement policies.”> However due
to the current regulatory framework, procurement decisions continue to focus
on past performance as the only factor a contracting officer looks at beyond
the foundational bidding questions of proposal and price.”* There is currently
little focus on the environmental impact associated with these decisions and
no consideration of a contractor’ full history of environmental harms.**
Existing tools can be leveraged to fill this gap: responsibility determinations
and suspension and debarment. The federal government should develop more
thorough contractor responsibility determinations to engage in substantial
consideration of environmental impacts. It should use statutory and discre-
tionary suspension and debarment procedures more liberally. These changes
would serve as methods of promoting environmentally conscious practices to
combat the ongoing climate change crisis and move towards the Executive

-oil-lease-sale-in-gulf-based-on-faulty-legal-analysisPutm_source=twitter&utm_medium=social
[https://perma.cc/EYR4-KYQL].

18. See id.

19. See id.

20. See Exec. Order 14057.

21. Seeid.

22. Seeid.

23. See Kate M. MaxuveL & L. Eraine HarcuiN, Cone. RscH. Serv.,, R41297, ENVIRON-
MENTAL CONSIDERATIONS IN FEDERAL PROCUREMENT: AN OVERVIEW OF THE LEGAL AUTHORITIES
AND THeR ImpLEMENTATION (2013), https://sgp.fas.org/crs/misc/R41297.pdf [https://perma.cc
/DNGH4-3ECG].

24. See id.
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Branch’s stated goal of net-zero emissions from federal procurement. Expand-
ing the scope of these measures to include considerations of repeated prior
environmental wrongdoings and a holistic view of contractors’ environmental
practices would create more accountability in procurement decisions.

IV. CASE STUDIES DEMONSTRATING THE NEED FOR CHANGE

This Note will first analyze the current state of affairs within the oil, gas,
and phosphate-mining industries and production activities, all of which have
garnered public scrutiny for their environmental impacts. These case studies
will highlight the need for heightened environmental considerations in pro-
curement decisions.

A. Oil and Gas—Leaving Fossil Fuels in the Past

One industry worth highlighting is the fossil fuel industry, specifically oil and
gas. The detrimental environmental effects of the fossil fuel industry is widely
studied and publicized; however, federal practices have lagged behind calls for
change.” The United States provides an estimated $20 billion in direct subsi-
dies to the fossil fuel industry, with eighty percent of those subsidies directed
at natural gas and oil production.”® The fossil fuel industry has a negative
impact on global environmental, climate, and public health that is estimated
to cost over five trillion dollars each year.””

Despite the magnitude of harm caused by the fossil fuel industry, the Deep-
water Horizon spill at a BP oil rig in the Gulf of Mexico is the only example of
a major gas and oil corporation facing suspension and debarment procedures in
recent procurement history.”® Other notable spills—such as the Exxon Valdez
spill of over eleven million gallons of crude oil off the coast of Alaska—have
been met with government-imposed financial penalties but no suspension and
debarment repercussions.” U.S. government support of the fossil fuel industry
is in stark contrast to the mission of Executive Order 14057, and looking at past
procurement practices may highlight the need for change as the government
aims to achieve a net-zero emission rate in federal procurement.

1. Oil and Gas in Government Procurement

The federal government not only provides subsidies to the fossil fuel indus-
try, but also contracts with a number of large corporations operating in the

25. See Melissa Denchak, Fossil Fuels: The Dirty Facts, Nat. Res. Der. CounciL (June 29, 2018),
https://www.nrdc.org/stories/fossil-fuels-dirty-facts [https://perma.cc/H3EW-UKML].

26. See Fact Sheet | Fossil Fuel Subsidies: A Closer Look at Tax Breaks and Societal Costs, ENV'T
& Exercy Stupy InsT. (July 29, 2019), https://www.cesi.org/papers/view/fact-sheet-fossil-fuel
-subsidies-a-closer-look-at-tax-breaks-and-societal-costs [https://perma.cc/RWY2-D4PS].

27. See id.

28. See EPA to Lift Suspension and Debarment of BP From Federal Government Contracts,
EPA (Mar. 13, 2014), https://archive.epa.gov/epapages/newsroom_archive/newsreleases/c6a
5be4ala2db87£85257¢9a0071760c.html [https://perma.cc/ CF9C-5PRA].

29. See Exxon Valdez Spill Profile, EPA, https://www.epa.gov/emergency-response/exxon
-valdez-spill-profile [https://perma.cc/S857-X479] (last visited, Apr. 12, 2022).
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oil and gas industry.*® In 2019, multiple oil and gas corporations were in the
top hundred in terms of government contracts size, such as BP and Royal
Dutch Shell, now Shell plc (Shell).*! Between these two corporations alone,
the government spent over $1 billion in government contracts for the delivery
of various gas and oil products.’’ Other large oil and gas companies, such as
Valero, Exxon Mobil, and Chevron, have been in the top hundred largest gov-
ernment contract recipients over the last decade as well.** Altering contractor
evaluation procedures may serve to deter practices that will be harmful to the
government’s environmental interests.

2. Previous Contractor Disasters

The effects of the fossil fuel industry on the environment even absent any
accidents or mistakes are problematic alone. The industry accounts for
seventy-four percent of the annual U.S. greenhouse gas emissions, which is
in total roughly 6.5 billion metric tons of carbon dioxide equivalent.** Such
an impact alone is alarming and needs to be mitigated, in part using govern-
ment procurement procedures discussed later in this Note.* In addition to the
baseline environmental harm that the fossil fuel industry causes, oil spills have
had a profound environmental and ecological effect.’® For example, Shell and
BP alone are responsible for 148 oil spills and other instances of malfeasance,
such as improper gas venting and Clean Air Act violations, across the globe
from 1995 to 2021. Because of these harmful acts, they have been forced to
pay a combined $35.6 billion in penalties.’” Despite this, they remain two of
the largest recipients of U.S. government contract money among oil and gas
corporations.*®
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2020), https://dsm.forecastinternational.com/wordpress/2020/04/13/top-100-federal-contractors
-fy19/ [https://perma.cc/Q6NF-9VCY].

31. See id.
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36. See Deepwater Horizon—BP Gulf of Mexico Oil Spill, EPA, https://www.epa.gov/enforce
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a. Shell
Since 1995, Shell has received sanctions for sixty-six instances of miscon-
duct around the world, resulting in over $1.6 billion in penalties.*” Violations
range from fraudulent behavior to violations of the Clean Air Act, which is the
United States’ primary federal air quality law that is intended to protect public
health and welfare by regulating the emission of hazardous air pollutants.®
U.S. federal contractor responsibility evaluations should include a corpora-
tion’s track record of environmental harm on a global and domestic scale as
evidence of the corporation’s ability to perform contracts responsibly.

Most notably, Shell has caused tremendous harm in the Niger Delta region
of Nigeria since Shell began exporting from oil fields in the late 1950s.# Shell
(and other gas and oil companies) have caused evident harm in the Niger
Delta region for decades, so much so that in 1994, the head of environmen-
tal studies for Shell Nigeria, Bopp Van Dessel, retired rather than continue
defending Shell for fear of “losing his personal integrity.”* Mr. Van Dessel
also stated that “[a]ny Shell site that [he] saw was polluted.”* Despite pleas
for justice, Nigerians did not receive a court ruling in their favor until January
2021, when a Dutch court found Shell responsible for several oil spills in the
Delta region between 2006 and 2007.* Such global harm should be factored
in considerations of a contractor’s responsibility and included when assessing
the contractor’s risk of causing reputational harm to the U.S. government.

Shell also has been responsible for oil spills in the United States, most
recently allowing over 88,000 gallons of oil to leak out of its underwater infra-
structure off the coast of Louisiana in 2016.% Shell has been at the center of
several oil spills while being a major player in the oil and gas industry.* The oil
and gas industry adds devastating amounts of greenhouse gases to the atmo-
sphere each year during extraction and processing even before their products
are used for their intended purposes, which further harms the environment.*
Despite this, Shell continues to benefit from government subsidies and con-
tracts, receiving almost $2 billion from government contracts between 2018
and 2020.% Though Shell serves as but one example in the long list of govern-
ment contractors, the government’s continued dealings with Shell, despite a
long track record of oil spills, sheds light on the government’s inconsistencies
related to environmental considerations. The U.S. government’s continued
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40. See Summary of the Clean Air Act, EPA, https://www.epa.gov/laws-regulations/summary
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dealings with Shell present an opportunity for improved contractor evaluation
methods to be implemented in order to meet current efforts to reduce the
negative environmental impacts of federal procurement.

b. BP
BP is another example of the government’s lenient treatment of oil and gas
companies, demonstrating a disconnect between publicized policy goals and
past practices. Since 1995, BP has been charged with eighty-three instances
of misconduct along with over $34 billion in penalties, most notably stem-
ming from the Deepwater Horizon spill.¥ Despite repeated sanctions, BP
remains a popular vendor for government contracts, receiving around $2.3
billion in government contracts between 2018 and 2020.°° The U.S. govern-
ment’s current dependence on fossil fuel necessitates contracting with fossil
fuel vendors.’! Until the government phases out carbon-based energy sources,
however, repeated environmental harms by fossil fuel vendors should be more
heavily considered in procurement decisions. Unlike Shell, BP faced suspen-
sion and debarment actions stemming from the infamous Deepwater Horizon
spill in 2010, but even the repercussions faced in response to the Deepwater
Horizon spill are underwhelming when considered against the magnitude of
harm caused.”

The Deepwater Horizon disaster, which took place in April 2010, remains
the largest spill of oil in the history of marine oil drilling.”* On April 20, 2010,
the oil rig Deepwater Horizon, owned and operated by BP, exploded and sank
in the Gulf of Mexico.”* The result of this was devastating. Eleven workers
on the rig died, and over $130 million gallons of oil flowed into the Gulf of
Mexico.” Over a decade later, the marine life in the Gulf of Mexico contin-
ues to be impacted by the aftermath of the crude oil spilled into their hab-
itat.”® Long-term effects are seen in marine life from dolphins, who have a
severely reduced rate of successful pregnancy when compared to dolphins in
uncontaminated areas, to deep-sea coral colonies, where half of the surveyed
coral has been injured by oil contamination.’” The events of the Deepwater
Horizon disaster brought significant attention to the dangers of oil drilling
and the environmental harms caused by gas and oil contractors such as BP.*®
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However, repercussions for the harms caused were temporary and lacked suf-
ficient magnitude.

BP faced heavy monetary punishment from United States federal and state
governments. BP reached a $16 billion settlement with the federal govern-
ment and numerous states as a result of the violations occurring from the
Deepwater Horizon disaster.’” In November 2012, the United States Environ-
mental Protection Agency (EPA) suspended all BP entities from performing
new federal contract work, though existing agreements with the government
were left uninterrupted.®® By March 2014, however, the suspension was lifted
as BP and the EPA reached an agreement that immediately reinstated BP as an
eligible government contractor in exchange for compliance with a number of
specific requirements, such as ethics compliance, improved corporate gover-
nance, and process safety.® This reinstatement by the EPA meant that BP was
only suspended from government contract work for sixteen months following
the largest oil spill in marine drilling history.®

The government’s response to BP’s transgressions, though appropriately
in line with the regulatory framework, did not adequately match the environ-
mental harm caused by BP. Instead of being debarred, which carries a default
length of three years but may be extended based on the severity of the wrong-
doing, BP was suspended for less than half of the standard debarment period.*
The period of suspension or debarment under the FAR may be shortened if
presented with evidence of mitigating factors or remedial measures taken by
the violating contractor.®* The Government Accountability Office and Project
on Government Oversight have found a trend that small contractors are more
likely to be debarred than larger contractors, regardless of how egregious the
behavior may be.®® This difference may be explained by the fact that a larger
contractor has the resources to engage in remedial measures on a more visible
scale while smaller contractors cannot afford such measures, leading to a dis-
parity in suspension and debarment proceedings.®
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The leniency afforded to larger contractors thus enables repeated miscon-
duct to occur. As seen in the BP case, this can represent a significant lack
of accountability, especially when responding to one of the most devastating
environmental events in modern history.®” The monetary penalty faced by BP
of $16 billion (plus the sum of private action costs) represents a small portion
of its annual revenue, which has averaged well over $200 billion annually over
the last decade.®® To effectively promote environmentally friendly practices,
procurement procedures should more broadly account for contractors’ envi-
ronmental impact, both during the performance of government contracts and
in their commercial dealings, and utilize suspension and debarment proce-
dures proportionally with the environmental harm caused by the corporations
in their performance of government contracts.

B. Phosphogypsum—A Byproduct of Phosphate Mining and Fertilizer Production

Phosphogypsum is a waste product formed during the process of transforming
phosphate rock into fertilizer.” Phosphate mining is the fifth largest mining
industry in the United States, and the majority of the phosphate rock is used
to create fertilizer.”’ To extract phosphorous from the phosphate rock, the
phosphate rock is dissolved in an acidic solution.” Phosphogypsum is the pri-
mary waste byproduct from this process—about five tons of phosphogypsum
is created for every ton of phosphoric acid solution.”? Each year, roughly thirty
million new tons of phosphogypsum are generated each year as a byproduct of
the phosphate mining and fertilizer industries.”

Phosphogypsum is a combination of numerous elements, including the
radioactive elements uranium, thorium, and radium.”* The radium further
decays into radon, a radioactive gas.”” This waste is up to sixty times more
radioactive than the original phosphate rock and, left untreated in phos-
phogypsum stacks, creates a substantially greater environmental risk than
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the phosphate rock.”® The concentration of radon found in phosphogypsum
stacks may exceed safe levels by up to 1500 percent.”

1. Storage of Phosphogypsum

Phosphogypsum waste is especially troublesome due to the strict require-
ments placed on its storage and maintenance by the Clean Air Act.”® Phospho-
gypsum generally must be kept in stacks, where the phosphogypsum is mixed
with process water and stored indefinitely.”” The Clean Air Act grants limited
exceptions to this storage requirement, as phosphogypsum may be used for
agricultural research and development or for other EPA-approved purposes.®
However, given the radioactive characteristics of phosphogypsum, the EPA is
reluctant to approve substantial uses of phosphogypsum and recently denied a
request to use phosphogypsum in road and building construction materials.®!
"Treated phosphogypsum is used in this capacity in Europe and Japan, but the
United States has not kept pace with this innovation, opting for long-term
storage over development and reuse.®

With the EPA’s reluctance to approve undertested methods of phospho-
gypsum reuse and the massive quantity of phosphorous required for fertilizer
production, phosphogypsum is stored at a staggering rate. The EPA estimates
that, spread between roughly two dozen stacks in Florida, about one billion
tons of phosphogypsum is stored.®® With multiple occasions of large-scale
leaks stemming from misconduct by the stack operator and the ongoing threat
of natural disasters (in Florida—sinkholes, hurricanes, and rising ocean levels),
the passive system of phosphogypsum storage should be viewed as a failure.®

2. Phosphogypsum Stack Failures

The Piney Point incident is the latest of a long line of failures in the Clean
Air Act’s mandated system of long-term phosphogypsum storage in stacks. As
a largely valueless resource, phosphogypsum is often overlooked and under-
managed, and the troubled history of the Piney Point stack demonstrates this
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concern.®® While under state control at the start of the twenty-first century,
Piney Point officials discharged millions of gallons of wastewater following a
tropical storm and dumped treated wastewater into the Gulf of Mexico a cou-
ple of years later.® The most recent leak and discharge of wastewater at Piney
Point comes after a long history of inaction that is not unique to the Piney
Point location.*” The repeated environmental harms caused by the phosphate
industry is a suitable place to continue analyzing the need for environmental
considerations in procurement decisions.®

Mosaic Fertilizer is a subsidiary of the Mosaic Company,® one of the larg-
est phosphate producers in the world. Mosaic owns multiple phosphogypsum
stacks across Florida and the southern United States.”® Mosaic has come under
scrutiny several times for the harm caused by its stacks.”! Its plant in New
Wales, Florida, has leaked on multiple occasions due to sinkholes.”? In 2016,
over 200 million gallons of contaminated water seeped into Florida’s primary
aquifer, yet Mosaic did not report the sinkhole’s presence to the public, leaving
it to be eventually uncovered by local journalists.”

Mosaic has found itself at the forefront of numerous phosphogypsum stack
spills over the last few decades.”* A second Mosaic-owned phosphogypsum
stack near Riverview, Florida, was the subject of litigation brought by com-
mercial fishermen in Curd v. Mosaic Fertilizer.” Mosaic built a retention pond
that did not comply with size requirements and ignored warnings of imminent
stack failure from the state.” In September 2004, the pond burst open and
released sixty-five million gallons of wastewater into Hillsborough Bay, dev-
astating local marine life.”’

In 2017, Mosaic received over two million dollars in tax credits from the
United States government.” Additionally, Mosaic leases land used for its
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phosphate mines from the federal government.” These leases grant Mosaic
the surface rights to the land as well as the right to mine the reserves under the
surface in exchange for paying royalties to the government.'®

Mosaic’s interactions with the federal government would appropriately be
governed by suspension and debarment procedures based on its status as a
recipient of federal financial and nonfinancial assistance.’” Under Executive
Order 12549, recipients of federal financial and nonfinancial assistance, such as
grants or cooperative agreements, may be suspended or debarred from receiv-
ing such benefits in order to combat waste, fraud, and abuses in federal pro-
grams.'” Mosaic, in receiving tax credits and conducting mining operations
through cooperative agreements with the federal government, would there-
fore be subject to suspension and debarment decisions.'® By analyzing the use
of suspension and debarment to combat environmental harm in government
programs, Mosaic may serve as a useful case study into how environmental
considerations could effectively be applied to reduce the environmental harm
caused by procurement (and tangentially related) decisions.

The above case studies serve to highlight the disconnect between past prac-
tices and the mission of Executive Order 14057 when looking at the treat-
ment of large firms in industries such as oil and gas (and phosphate to a lesser
degree). The federal government has not demonstrated a commitment to
holding corporations such as Mosaic or Shell responsible for their environ-
mental harm beyond monetary sanctions. The following section will address
ways in which procurement procedures can be applied as a method of promot-
ing environmental considerations in government decision-making.

V. GOVERNMENT PROCUREMENT PROCEDURES
AS A METHOD OF PROMOTING CHANGE

This Note will present some potential applications of contractor responsibil-
ity screenings and suspension and debarment procedures. These options will
demonstrate how evolving procurement policies would minimize the envi-
ronmental harm caused by certain procurement efforts. This Note’s solutions
seek to help the Executive Branch meet its goal of reaching net-zero emissions
from all federal procurement decisions.

Federal contractor mandates carried out by executive agencies can be leveraged as

a tool to promote social and economic change, even absent congressional inter-
vention. One historical example is Executive Order 11246, Equal Employment
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Opportunity.'™ Executive Order 11246 was issued in line with the civil rights
movement and prohibits discrimination by federal contractors in employment
decisions based on the “race, color, religion, sex, sexual orientation, gender identity,
or national origin” of the prospective employee.!® Additionally, government con-
tractors are required “to take affirmative action to ensure that equal opportunity is
provided in all aspects of their employment.”!* Executive Order 11246 was able to
turther the civil rights movement in a way that Congress could not (based on the
Commerce Clause’s restriction of its legislative power) and provides a noteworthy
example of how federal contractor mandates may be used to promote social and
economic improvements.'””

Executive power should similarly be used to require that federal contractors
comply with heightened environmental requirements. To reach the goal of net-
zero emissions from federal procurement activities, the federal government should
implement a set of procedures that enables them to contract only with firms com-
mitted to achieving this goal.!?® FAR Part 9 outlines two possible approaches that
could assist with this goal: (1) contractor responsibility determinations and (2) sus-
pension and debarment procedures.

A. Responsibility Determinations

All prospective contractors must be determined responsible in order to be
eligible for government contracts.!” FAR 9.104-1 outlines the criteria for a
prospective contractor to receive a responsible designation.! FAR 9.104-1(d)
is the closest applicable standard to addressing environmentally conscious
practices, stating that a prospective contractor must “[h]ave a satisfactory
record of integrity and business ethics.”!!! The criteria of FAR 9.104-1 present
“responsibility,” in the sense of contractor qualifications, as more to do with
capability than responsibility in the traditional sense of being accountable for
one’s actions.!'? In so doing, responsibility determinations currently focus only
on a prospective contractor’s current status and do not explicitly require the
government to consider the contractor’ history of environmental harms.'”® In
addition to environmental harms, environmentally conscious practices should
be considered in an effort to balance a prospective contractor’s environmental
impact and appropriately account positives and negatives.

A 2013 report from the Congressional Research Service sheds light
on the appropriateness of environmental considerations in responsibility
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determinations."* When broadly considering whether a prospective contrac-
tor is sufficiently responsible, the report states that agencies ought to con-
sider, among other things, whether the contractors “are organized in such a
way that doing business with them promotes socioeconomic goals.”'"* Given
the current administration’s emphasis on reducing the environmental impact
of procurement decisions, this statement should be read in congruence with
Executive Order 14057. Doing so would demarcate the Executive Branch’s
ability to consider environmental impact in an effort to achieve net-zero emis-
sions in federal procurement decisions.

Executive agencies are prohibited from contracting with companies for
environmental reasons in certain circumstances, such as where the vendors
have been suspended or debarred by the EPA or where the contractor has
not remedied an existing environmental harm that the contractor created or
contributed to.!'¢ In both of these instances, remedying the previous environ-
mental problem is held to be sufficient for a contractor to regain their status as
“responsible.”"” Such an approach currently enables prior wrongdoings to be
quickly forgotten when it comes to responsibility determinations, as the focus
is on a contractor’s present responsibility.'’® Instead, either the FAR and/or
contracting officers should alter the approach to responsibility determinations
such that a more holistic evaluation of a contractor’s responsibility, including
prior environmental harms, is considered.

For this reason, responsibility should be viewed from a more holistic per-
spective that does not allow for a contractor’s current status alone to overly
influence a responsibility determination, against or in favor of a prospective
contractor. Instead, a prospective contractor’s entire history of environmental
harm should be balanced with past and present efforts at establishing greener
practices. Considering past and present environmental harms and efforts
ensures that a company is not blacklisted for prior wrongdoings so long as it
has taken sufficiently proportional measures to fix any problems.

The current standard of responsibility determinations as it relates to
environmental considerations is too narrow, with such determinations made
only “on the basis of the most recent information available.”"" Past behavior
should no longer be ignored, as this practice grants potential contractors a
clean slate after each infraction and ignores the tendencies of repeat offend-
ers.'?? Allowing a prospective contractor to regain responsible status simply
by remedying past environmental harms enables repeat offenders to continue
benefiting from federal procurement policies.'”! Given the increased severity
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of the ongoing climate crisis and President Biden’s Executive Order 14057,
responsibility determinations with respect to environmental problems should
account for the prospective contractor’s entire history of environmental harm
and balance the magnitude of the harm with their previous and ongoing green
practices to make a more informed decision.

Looking at the phosphate and oil and gas industries, putting this holistic
approach into practice makes sense. The three highlighted companies above,
Mosaic, Shell, and BP, all have a history of causing environmental disasters,
both related to, and independent of, their work as government contractors.'??
The current system of responsibility determinations favors large corporations
that have the resources to compensate injured parties and pay fines because
they may again be considered responsible after remedying the problem.'” To
truly gauge the responsibility of a prospective contractor, the entire history of
their environmental failures (and successes) should be considered.

Shell leaked a significant amount of oil into the Gulf of Mexico in 2016,
facing only relatively minor sanctions for this malfeasance.’”* Though Shell’s
behavior has repeatedly caused irresponsible amounts of environmental dam-
age, the current responsibility determination procedure does not adequately
factor in environmental responsibility.'”* As a result, Shell continues to be on
the list of the top hundred largest recipients of government contract dollars.'?¢
At some point, allowing a corporation to retain its status as a responsible pro-
spective contractor despite repeated and well-documented environmental
harms strains the definition of a responsible contractor. When determining
whether a bidder is a responsible contractor, their history of, and response to,
environmental harms they created ought to be a significant factor in making
a responsibility determination. Continuous malpractice and environmental
harm should not be ignored. A holistic approach by procurement officials,
which factors in environmental harm and risk mitigation efforts, should be
applied to reduce recency bias and incentivize responsible contractors to focus
on long-term environmental responsibility over the life of the company.

The holistic approach proposed does not have to focus solely on the neg-
ative actions of prospective contractors. Contractors should be encouraged
to engage in “greener” practices to be found responsible. Just as a contrac-
tor’s history of environmental harms should factor into responsibility deter-
minations, efforts to develop and improve upon environmentally conscious
practices should also factor favorably into responsibility determinations. If
this Note’s recommendations are put into practice, factoring in positive envi-
ronmental responsibility factors would enable contractors with a history of

122. See Newborn, supra note 84; see also Royal Dutch Shell PLC, supra note 37; BP PL.C., supra
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causing environmental harm to not be overly prejudiced by their past, so long
as they make an effort to improve their processes.

Such a practice may encourage development of more environmentally
friendly or reparative processes in industries in which such development has
been stagnant in recent years.'”’ The phosphate industry serves as a prime
example for this. As seen in the phosphogypsum stacks in Florida, where over
1 billion tons of phosphogypsum is currently stored, the current approach
to handling the problem is passive storage, with no mechanism to reduce
the supply over time.!?® Such an approach is not sustainable long-term and
environmental responsibility determinations can help spur innovation to con-
vert the phosphogypsum into a useful product. These corporations, such as
Mosaic, regularly benefit from federal assistance, and their inaction should
not be rewarded.'?

As seen in the Clean Air Act, phosphogypsum must be stored in the stacks
unless the EPA approves an alternative method."”** One such approach is being
explored by a phosphogypsum stack owner in Louisiana. The company has
sought EPA approval to develop a water treatment method that would allow
the phosphogypsum stack wastewater to be treated to drinking-water stan-
dards so that it may be released into the Mississippi river.!*! This method,
though unclear if it will be approved, should be commended for its efforts to
proactively develop greener practices rather than wait for the phosphogypsum
to discharge untreated, highly acidic wastewater. If Piney Point had the capa-
bilities that the Louisiana stack owner is trying to get approved, Tampa Bay
would not have been contaminated by over 200 million gallons of waste water.

As time continues, the increasing environmental risks presented by mount-
ing phosphogypsum stacks and wastewater storage will continue to lead com-
panies to seek alternative measures of storage and reuse, and federal grant and
procurement decisions should assist with these endeavors. Executive Order
14057, in aiming to promote greener practices by the federal government,
mentioned the need for construction materials with lower embodied emis-
sions.”*? Embodied energy is the energy consumed by all of the processes
associated with the production of a building, beginning with the mining and
processing of the resources to the final product delivery.'*

Gypsum plaster, due to its already processed nature, has an extremely low
embodied energy rating, even lower than common building materials such
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as cement, and several kinds of wood, granite, and aluminum."** Though the
EPA recently reversed a decision that would have allowed the use of phos-
phogypsum in construction projects due to concerns over the radioactivity
of phosphogypsum, this issue remains an area that should be explored by the
EPA and contractors in the phosphate industry alike.”’ The Clean Air Act
allows for the use of phosphogypsum under a specified level of radioactivity in
commercial farming and research and development efforts, so developing the
use of similar, mildly radioactive phosphogypsum in construction projects (as
it is used internationally) should not be ignored.!*¢ Further research should be
encouraged by corporations contributing to phosphogypsum waste, as studies
have shown that phosphogyspum may successfully be used as a raw material
in construction.'?’

Further good-faith attempts at research and development in the reuse of
phosphogypsum could positively factor into a prospective contractor’s respon-
sibility determination. Such innovation goes beyond the proposed inclusion
of a potential contractor’s use of “greener” practices, but innovation aimed at
reducing a company’s environmental footprint should be rewarded. Contin-
ued efforts in this regard would ideally lead to sustainable practices that can
have a positive environmental effect. As this discussion shows, including a pro-
spective contractor’s history of environmental harms and benefits in responsi-
bility determinations can lead the government to engage only with companies
that will assist them in reaching the goals of Executive Order 14057.

B. Suspension and Debarment Procedures

Suspension and debarment are additional procurement procedures that have
the potential to effectively incorporate environmental considerations into
procurement decisions. A suspension and debarment official may act, in the
public interest, to exclude a contractor governmentwide from soliciting for
or being awarded contracts during the duration of the exclusion.'*® Addi-
tionally, Executive Order 12689 provides that exclusion of a participant in
a nonprocurement activity, such as a recipient of financial and nonfinancial
assistance covered in Executive Order 12549, shall be treated similarly gov-
ernmentwide.”*” Suspension is warranted as a temporary measure (generally
for twelve months) that addresses an immediate need.'* Suspension is based
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on adequate evidence that is usually sufficient for an indictment and is issued
while the completion of an investigation or legal proceeding is pending.'*!

The duration of debarment is usually three years, though it may exceed
three years based on the magnitude of the contractor’s wrongdoing, and is
based upon a preponderance of the evidence, usually requiring a conviction.'*
Congress has turned its attention towards the applicability of suspension
and debarment procedures, recently considering whether suspension and
debarment procedures adequately protect the government’s interest from
contracting entities whose conduct poses a business integrity risk to the gov-
ernment.'# Such considerations make this Note relevant and timely; with the
Executive Branch’s stated goal of operating federal procurement endeavors
with net-zero emissions, the use of debarment procedures to restrict entities
who would otherwise endanger this goal is a worthy goal.

The EPA has authority to suspend and/or debar contractors “to address
waste, fraud, abuse, poor performance, environmental noncompliance or other
misconduct.”'* Under the EPA’s current system of suspension and debarment,
there are two forms of debarment: statutory debarment and discretionary
debarment.'® Absent changes in the language of the Clean Water Act and/
or Clean Air Act, the EPA cannot alter its statutory debarment practices, as
such decisions are reserved to Congress. However, the EPA could utilize dis-
cretionary suspension and debarment in furtherance of the policy outlined in
Executive Order 14057.1%

Suspension and debarment focus on protecting the government’s interest.'*
The government should have a strong interest in maintaining the public’s
trust; however, only about one-quarter of Americans trust the federal gov-
ernment to do what is right."* The government’s oft-repeated commitment
to protecting the environment thus provide suspension and debarment offi-
cials with the necessary discretion to more thoroughly include environmental
considerations.'” As discussed earlier, suspension and debarment proceedings
are sparingly used against large contractors, despite their history of repeated
environmental harms.'* To protect the government’ interest in gaining pub-
lic trust, suspension and debarment officials should act in a way that furthers
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the government’s commitment to protect the environment, especially related
to procurement decisions. !

Suspension and debarment procedures can be used in a proactive manner
by forcing contractors to sufficiently perform under their current government
contracts. The FAR states that “[t]he serious nature of debarment and sus-
pension requires that these sanctions be imposed only in the public inter-
est for the Government’s protection and not for purposes of punishment.”'*?
With insufficient performance and environmental noncompliance resulting in
exclusion from procurement considerations, contractors should be incentiv-
ized to engage in practices that promote the government’s interests in reduc-
ing the environmental impact of federal procurement.

1. Statutory Debarment

Statutory debarments occur following a criminal conviction under the Clean
Water Act or the Clean Air Act.'”* Contractors who have been debarred as a
result of a statutory violation are ineligible “until the Debarring Official certi-
fies that the condition giving rise to conviction has been corrected.”’** Regard-
ing the Clean Air Act, there is mandatory debarment for anyone who violates
42 US.C. § 7413(c), which outlines criminal penalties under the Clean Air
Act.'”® The violations listed in 42 U.S.C. § 7413(c), with the exception of 42
U.S.C. § 7413(c)(4), carry a requirement of “knowing” behavior.'* 42 U.S.C.
§ 7413(c)(4) outlines a criminal penalty for negligently releasing a hazardous
pollutant or substance, as a result putting someone in imminent danger of
death or serious harm.”” However, many environmental harms not rising to
the level of causing imminent death or serious harm, such as the harms caused
by the ongoing storage of phosphogypsum, are not considered violations of
the Clean Air Act and require a more nuanced approach than statutory debar-
ment may provide.'*®

"The approach to statutory debarment under the Clean Water Act is more
inclusive of potential wrongdoings than the Clean Air Act. Under 33 U.S.C.
§ 1319(c), the criminal penalties that result in mandatory debarment are list-
ed.”? These penalties include a much broader list of knowing and negligent
violations that more appropriately covers the harms traditionally caused by
higher risk activities such as phosphogypsum storage and oil and gas drilling.'®

Statutory debarment does not sufficiently protect the government’ inter-
ests due to its limited scope. Statutory debarment, as mentioned above,
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requires a conviction based on these statutes, and irresponsible actions under
the criminal threshold or minimally compliant behavior may escape statutory
repercussions.'®! The limited scope of statutory debarment, absent congres-
sional intervention, may be accounted for by a broader approach to discre-
tionary debarment detailed under the next section.

Lastly, the application of statutory debarment has the potential for prob-
lematic results in the form of insufficient repercussions. BP was criminally
convicted in the Deepwater Horizon case; however, statutory suspension and
debarment allows for a contractor’s eligibility to be restored after taking cor-
rective action deemed appropriate.'® As such, an EPA determination of BP’s
compliance with safety regulations allowed BP to be restored as an eligible
prospective contractor after sixteen months, despite causing generational
environmental harm.'®* The environmental impact of the BP spill is still seen
in the diminished population of marine life in the Gulf of Mexico, demon-
strating a disconnect between the EPA’ ruling on BP’s improved behavior and
the true effects of its action.'* The current framework of statutory debarment
promotes leniency over accountability and fails to hold major violators suffi-
ciently responsible so as to appropriately protect the government’s interests.
When deciding whether or not to restore a prospective contractor’s eligibility,
suspension and debarment officials should balance the corrective measures
taken by the contractor with the potential harm to the government’s trust that
could occur by continuing to contract with prior wrongdoers.

As seen in the responsibility discussion, statutory debarment allows for a
contractor’s eligibility to be restored after taking the appropriate corrective
action.'”® When discussing contractor responsibility, this can be problematic
because it allows for repeat wrongdoers to retain their eligibility as contrac-
tors by continuing to remedy any harmful situations.'®® By striking a balance
between a contractor’s good-faith efforts to remedy their past environmental
harms with the reputational harm suffered by the government by continuing
to contract with evident wrongdoers, contractors may be rewarded for their
“greener” practices and development while being adequately held account-
able for their environmental harms. The current narrow breadth of statutory
debarment, along with the leniency granted for violations, insufficiently pro-
tects the government’ interests.

2. Discretionary Debarment

Suspension and debarment procedures, in this context exercised by the EPA,
may also be implemented at the government’s discretion. The government
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may use suspension and debarment as tools to avoid reputation risks stem-
ming from a continued relationship with a contractor convicted or indicted for
serious wrongdoings.'”” The potential grounds for discretionary suspension
and debarment exceed the scope of permitted uses of statutory debarment.'*®
With the focus of suspension and debarment procedures on the protection of
public interest, there are benefits to interpreting the scope of suspension and
debarment more broadly to account for environmental concerns.'®” Under
FAR 9.406-2(a)(5), the causes for discretionary suspension and debarment
may arise from, among other things, the “[cJommission of any other offense
indicating a lack of business integrity or business honesty that seriously and
directly affects the present responsibility of a Government contractor or sub-
contractor.”'’? The primary question of the scope of discretionary debarment
procedures, with regards to environmental considerations, hinges on what the
government views as a business integrity risk and (potentially) what the gov-
ernment should consider a business integrity risk.

Presently, discretionary suspension and debarment procedures are war-
ranted when there is a violation of regulatory requirements or statutes, which
can be interpreted as constituting a per se lack of business integrity, or where
the contractor violated the contract so seriously as to justify suspension or
debarment."”! However, in doing so, the FAR restricts discretionary debar-
ment, limiting the scope of the debarring official’s discretion on these matters
by removing their true discretion.”’? Regulations and statutes cannot (and do
not) cover every possible risk to the government’ interests, and confining the
debarring official’s discretion to regulations and statutes leaves other wrong-
doings, such as environmental malfeasance not subject to a specific statute
or regulations, not adequately considered. Expanding upon the discretion
of debarring officials could serve to require contractors to act in compliance
with the government’s best interests rather than meeting the bare minimum
required under the current regulations.

The EPA publicly describes its suspension and debarment powers as “an
effective administrative tool to address waste, fraud, abuse, poor performance,
environmental noncompliance or other misconduct.”'”* The EPA is meant to
use suspension and debarment as tools to “protect the government from doing
business with individuals/companies/recipients who pose a business risk to
the government.”'”* As environmental projections and discussions regarding

167. See John Pachter, Christopher Yukins & Jessica Tillipman, U.S. Debarment: An Introduc-
tion 4 (2019), in CamsripGE HanpBooxk oF CompLiaNce (D. Daniel Sokol & Benjamin van Rooij
(forthcoming), https://publicprocurementinternational.com/wp-content/uploads/2019/02/2019
-02-24-Draft-Debarment-Compliance-Handbook-Chapter-John-Pachter-Chris- Yukins-J essica
-Tillipman-1.pdf [https://perma.cc/AM6P-75FQ].

168. See FAR 9.402(b).

169. Id.

170. FAR 9.406-2(a)(5).

171. See FAR 9.406-2(a)—(b).

172. See id.

173. Suspension and Debarment Program, supra note 144.
174. Id.



320 Public Contract Law fournal © Vol. 52, No. 2 ® Winter 2023

climate change have grown bleaker over the last decade, it is fair to wonder
when companies with poor environmental track records will be considered a
business risk to the government.

Many corporations pose a risk to the government’s interests due to the
environmental harm that they cause by operating in a way contrary to the
government’s stated mission of reducing emissions related to government
procurement decisions.'”” Continued business with environmental wrongdo-
ers harms the public’s trust in the government’s stated mission, and suspension
and debarment officials should thus act to ensure serial wrongdoers are right-
fully excluded. The U.S. government’s continued association with major con-
tributors to pollution and greenhouse gases ought to be considered a business
risk that causes the government reputational harm with the public. To pro-
mote the government’s stated mission of reducing the environmental impact
of procurement efforts, suspension and debarment officials should be free to
act with true discretion in protecting the government’s reputation and enforc-
ing the government’s commitment to “greener” procurement practices.'’®

Discretionary suspension and debarment decisions and guidelines ought to
actively promote solving an issue, rather than allowing environmental harm
to continue. Environmental damage alone should be considered sufficient
reason for discretionary suspension and debarment actions, but the approach
itself, requiring substantial financial commitments to remedy leaks, consti-
tutes waste, a ground for discretionary suspension and debarment on its own
according to the EPA.'”7

The government continues to cooperate with and subsidize entities over-
seeing and contributing in bulk to such stacks, such as Mosaic.'”® This con-
tinued relationship poses a definite risk to the government’s business and
reputational interests, especially considering past leaks at Mosaic facilities,
because the government has continued to provide financial assistance to
Mosaic despite repeated environmental harm caused that is in conflict with
the government’ interest in reducing the environmental impact of federal
activities.'”” Discretionary suspension and debarment procedures were not
used during those prior instances.'® These tools, if used in future incidents,
will incentivize corporations to develop greener practices and minimize the
waste associated with their operations. In holding contractors accountable for
their environmental harms, suspension and debarment officials can bolster the

175. See Exec. Order No. 14057.

176. See id.

177. See Angie Angers, Florida Will Spend $100 Million to Clean Up, Close Piney Point, Bay
News 9 (May 4,2021), https://www.baynews9.com/fl/tampa/news/2021/05/04/florida-lawmakers
-secure--100-million-to-clean-up--close-piney-point [https://perma.cc/N7WA-64GA]; see also
Suspension and Debarment Program, supra note 144.

178. See 2017 SustaNABILITY DiscLosure & GRI INDEX, supra note 98; see Mosaic Comp.
(Form 10-K), supra note 99.

179. See id.

180. See id.



Improving Environmentally Conscious Procurement 321

government’s reputation by acting in line with the stated mission of reducing
the environmental impact of procurement. '8!

The current practice of contracting with large oil and gas companies has
put the government at risk of suffering business and reputational harm. Shell
and BP, two of the most notorious contributors to greenhouse gas emissions
and oil spills, annually receive hundreds of millions in subsidies and contract
dollars from the U.S. federal government'® Discretionary suspension and
debarment for reasons such as waste, environmental noncompliance, or other
misconduct, as detailed by the EPA, should be used as tools for protecting the
government’s interests in the case of any future malfeasance from the oil and
gas industry.'® To achieve President Biden’s stated goal of net-zero emissions
from federal procurement activities, a hard line must be taken with major
contributors to pollution.' The federal government should use discretionary
suspension and debarment to respond to environmental damage on a much
broader scale.

VI. NEXT STEPS

Though this Note focuses on how responsibility determinations and sus-
pension and debarment procedures may be used to promote environmental
considerations, there are numerous other ways to bring environmental con-
siderations to the forefront of federal procurement activities. Such options
could assist in moving towards achieving the stated mission of Executive
Order 14057—net-zero emissions from federal procurement.’ From a
purely executive perspective, alternative methods may incentivize environ-
mentally conscious developments, such as grant contests and discontinuing
federal subsidies for companies in the fossil fuel industry.'®¢ Additionally, the
FAR should be adjusted to expressly include environmental considerations, a
move which would ensure a more consistent approach to procurement rather
than relying on the current administration to make a concerted effort to make
procurement greener.

Outside of the Executive Branch, alternatives that could bring about similar
results also exist. The Executive Branch is limited to enacting change in this
area that is at least tangentially related to federal contractors. Congress, on the
other hand, can pass or amend legislation that would apply equally to public
and private sector work. Such legislative action could, for example, expand
upon the limited protections offered by the Clean Water Act and Clean Air
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Act. Industrial giants such as BP and Shell receive only a small portion of
their revenue from procurement activities, so congressional expansion of pro-
tections into the private sector could more broadly promote environmentally
conscious practices.'®’

VII. CONCLUSION

The use of a holistic responsibility determination approach that includes envi-
ronmental considerations and an environmentally focused approach to sus-
pension and debarment could significantly mitigate the environmental harm
currently caused by government contractors by ensuring that the government
engages with environmentally conscious companies rather than with perpet-
ual and habitual wrongdoers. In promoting greener practices on the way to
achieving net-zero emissions in federal procurement, private sector pollution
would logically decrease as well as companies develop more sustainable hab-
its. These two methods of contractor qualification can create a policy that
simultaneously incentivizes development in environmentally friendly prac-
tices while holding chronic wrongdoers accountable for their environmental
harm. In adopting this approach, federal procurement practices may become
sustainable and reverse the current trend. President Biden’s issuance of Execu-
tive Order 14057 has brought this issue to the forefront, and follow-up action
must be taken to ensure that the administrations to come will continue this
mission.

The use of federal procurement policies can be a powerful mechanism to
enact environmental change on the path to achieving a net-zero emission
rate from federal procurement efforts. Federal procurement as a vehicle for
broader change is not a novel concept, and its use here would promote signif-
icant improvement in environmental considerations, even when not directly
related to contracted work. A holistic evaluation of a prospective contractor’s
qualifications would more appropriately incorporate environmental factors
into procurement decisions. The threat of a non-responsibility determination
or debarment would encourage a more proactive approach to addressing a
topic that can no longer go unaddressed.

187. See Royal Dutch Shell PLC, supra note 37; see also BP PL.C., supra note 37.
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I. INTRODUCTION

On a remote Alaskan island’ lies a small village containing the approximately
two hundred shareholders of the Chenega Corporation,” with almost six
billion dollars in government contract awards.’ In the first month of 2022,
this small village secured seven new government contracts.* Meanwhile, the
Oneida Nation Reservation is being cooled by the winds of Lake Michigan,
located on the outskirts of Green Bay, Wisconsin,’” with a population of over
twenty thousand.® With more than one hundred times the population,’ close
proximity to a major city, and a near identical length of time spent engaging
in government contracting, one may expect the Oneida Nation (Oneida) to
be generating similar if not larger profits via their contracting program than
Chenega. However, the Oneida barely make a fifth of what the rural Alaskan
village pulls in each year.?

These disparities are not a mistake. Rather, they occur as a result of delib-
erate government contracting programs.” Both Alaska Native Corporations
(ANCs) and tribal enterprises are able to enroll in the Small Business Admin-
istration (SBA)’s 8(a) business development program,'® but ANCs have dom-
inated the field." This control is partly due to the unique benefits ANCs are

1. See Shareholders, Cueneca Core., https://www.chenega.com/shareholders [https://perma
.cc/UU6V-KEAG] (last visited Oct. 16, 2022).

2. Jennifer LaFleur & Michael Grabell, Villages Testify to Disparity in Benefits Alaska Native
Corporations Provide, ProPusrica (Mar. 17, 2011, 8:55 AM), https://www.propublica.org/article
/villages-testify-to-disparity-in-benefits-alaska-native-corporations#:~:text=One %200 %20
the%20top%2Dgrossing,170%20shareholders%2C%20Totemoff%20among%20them [https://
perma.cc/GAM2-NPMG].

3. See Chenega Corp., OFr. oF THE CHIEF DaTA OFFICER, https://www.usaspending.gov/recipi
ent/84239ed1-2767-2b39-1adb-194abed5843-P/all [https://perma.cc/PJ28-QRQ7] (last visited
Oct. 16,2022).

4. See id.

5. See Oneida Cultural Heritage, ONEDA NATION, https://oneida-nsn.gov/our-ways/our-culture
[https://perma.cc/2HUS-YGM2] (last visited Oct. 16, 2022).

6. See Oneida Nation, Wis. FirsT Nations, https://wisconsinfirstnations.org/oneida-nation
[https://perma.cc/WY7X-74PR] (last visited Oct. 16, 2022).

7. Compare Sharebolders, supra note 1, with Oneida Nation, supra note 6.

8. Compare Chenega Corporation, supra note 3, with Oneida Nation, Orr. oF THE CHIEF DaTa
OFFICER, https://www.usaspending.gov/recipient/bObdc47e-5728-8607-7d3{-3eb4ae0d3c22-P/all
[https://perma.cc/4V6A-AYZU] (last visited Oct. 16, 2022).

9. See Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272,
§ 18015, 100 Stat. 82, 370.

10. See id.

11. See U.S. Gov't AccountaBiLity OFrr., GAO-12-84, FEDERAL CONTRACTING: MONITOR-
ING AND OVERSIGHT OF ‘TriBaL 8(a) Firms NEeD ATTENTION, 13 (2012) [hereinafter GAO 2012
ReporT].
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awarded by the program that are not available to tribal enterprises.!? Such
benefits once included exemptions from the bans on sole-source awards,'®
which led to noncompetitive awards of hundreds of millions of dollars to
ANCs."* While this disparity is known to Congress, all attempts at reining in
ANC exclusive benefits have fallen flat."®

A recent radical change in jurisprudence could close this tribal enterprise
performance gap. The 2020 United States Supreme Court ruling in McGirt v.
Oklaboma presents new opportunities to struggling tribal enterprises.'® McGirt
adjusted the previous test used to determine the area of tribal influence known
as “Indian Country.”"” This revision allows for tribal governments to imple-
ment unique and exciting policies that could greatly benefit tribal enterprises,
including innovative tax structures,'® entrepreneurial regulations,’” and a
compassionate civil judicial system.?’ These benefits would only be available
to tribal enterprises, not to ANCs, as Alaska Native Villages do not exist in
Indian Country.”! Thus, under such benefits, the disadvantaged tribal enter-
prises may be eligible for unique gains that are unobtainable by the currently
dominant ANCs. The SBA could rebalance the performance of ANCs and
tribal enterprises by not interfering with the expansion of Indian Country and
subsequent availability of unique benefits to tribal enterprises that may occur
via the ruling in McGirt.

This Note addresses a variety of policies that tribes could employ under
their expanded McGirt influence to provide their enterprises with competitive
advantages over ANCs, with the goal being equitable performance in gov-
ernment contracting between the groups. Following the introduction here in
Part I, Part II will provide a brief overview of the three-hundred-year history
of American Indian and Alaska Native regulations, and their similarities and
differences. Next, Part III will discuss the history of the SBA 8(a) program
and the disparate performances of ANCs and tribal enterprises. Part IV will

12. See, e.g., 43 US.C. § 1626(e) (2018); 13 CER. § 124.109(c)@)(B) (2021); 13 C.ER.
§ 124.506(b) (2021).

13. See 13 C.ER. § 124.506(b) (2010).

14. See Robert O’Harrow Jr., Little Size or Expertise, but a Big Contract, WasH. PosT, Nov. 26,
2010, at AL

15. Compare Federal Awards Advanced Search Alaska Native Corporation Owned Firm,
Orr. oF THE Cuier Data OFricer, https://www.usaspending.gov/search/?hash=16a9deba404
08ebf4022d859¢9757776 (follow hyperlink, Advanced Search; then for Timer Period field choose
FY 2022-2018; then for Recipient Type field choose Alaska Native Corporation Owned Firm and
Small Disadvantaged Business) [https://perma.cc/Z3EV-TBUP], with Federal Awards Advanced
Search Tribally Owned Firm, Orr. or THE CHIer Data OFFICER, https://www.usaspending.gov
/search/?hash=7362888df67b260a5¢145122b3e963f (follow hyperlink, Advanced Search; then
for Timer Period field choose FY 2022-2018; then for Recipient Type field choose Tribal Owned
Firm and Small Disadvantaged Business) [https://perma.cc/VJG5-5G2N].

16. See generally McGirt v. Oklahoma, 140 S. Ct. 2452 (2020).

17. See id. at 2459.

18. See McClanahan v. Ariz. State Tax Comm’n, 411 U.S. 164, 165 (1973); Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 159 (1982).

19. See Conen’s HanpBoox oF Feperar INnpian Law § 3.04(1) (Nell Jessup Newton ed.,
2017).

20. See Montana v. United States, 450 U.S. 544, 565-66 (1981).

21. See Alaska v. Native Village of Venetie Tribal Gov't, 522 U.S. 520, 532 (1998).
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then analyze the ruling in McGirt v. Oklaboma, its impact, and its likely future.
Finally, Part V will lay out four policies tribal governments could employ to
benefit tribal enterprises that the ruling in McGirt has made possible or more
impactful. In Part V, subpart A will discuss the option of discriminatory tax
structures. Subpart B will focus on the ability of tribal governments to slash
regulations. Subpart C examines the implications of expanded tribal jurisdic-
tion on government contracting. Finally, subpart D analyzes the wider array of
resources that are made available to tribal enterprises via an expanded Indian
Country.

II. THE RESERVATION SYSTEM COMPARED TO
ALASKA NATIVE CORPORATIONS

Since its inception, the American legal system has struggled to determine the
proper relationship between the government and the many tribes native to the
contiguous United States.”” The tension between tribes being treated as either
sovereign nations or dependent wards of the state has endured for centuries,
since the first vestiges of federal Indian law were laid out in the so-called
“Marshall Trilogy.”” The judicial system has fluctuated in its position through
decades of forced removal to reservations,’* the allotment of these reserva-
tion lands under the Dawes Act,” and even the involuntary termination and
dissolution of some tribes.?® What has remained constant through all these
decades has been the federal government’s duty to protect the tribes’ interests
in some way,”’ and the tribes’ ability to remain sovereign in some capacity.’®
The geographic range of this dynamic is encapsulated in a concept known as
“Indian Country.”*

Indian Country is a simple, yet easily misunderstood term, due to its incon-
sistent usage by Congress.*” Indian Country is the geographic area in which

22. See, e.g., Robin v. Hardaway, 1 Jeff. 109 (Va. Gen. Ct. 1772) (explaining the importance
of considering the relationship with Indian tribes when determining the status of Indian slaves).

23. See, e.g., Johnson v. McIntosh, 21 U.S. 543, 574 (1823); Cherokee Nation v. Georgia, 30
U.S. 1, 17 (1831); Worcester v. Georgia, 31 U.S. 515, 519 (1832). These three cases are typically
cited as the foundation of all federal Indian law. They contain an odd mixture of progressive
rulings and colonial thinking, such as 7ohnson’s combined findings of aboriginal rights to tribal
sovereignty, 21 U.S. at 574, but also the property rights of conquest, 21 U.S. at 588.

24. See Appropriation Bill for Indian Affairs, ch. 14, 9 Stat. 574 (1851).

25. See Indian General Allotment (Dawes) Act, Pub. L. No. 49-105, 24 Stat. 388 (1887). This
Act originally excluded the “Five Civilized Tribes” (Cherokee Nation, Choctaw Nation, Chick-
asaw Nation, Muscogee [Creek] Nation, and Seminole Nation) from the allotment of lands, but
they were later included in the program via the Curtis Act. See Curtis Act of 1898, Pub. L. No.
55-517, 30 Stat. 495 (1898).

26. See H.R. Con. Res. 108, 83rd Cong. (1953) (enacted).

27. See, e.g., Cherokee Nation, 31 U.S. at 17; Lone Wolf v. Hitchcock, 187 U.S. 553, 568 (1903);
United States v. Navajo Nation, 537 U.S. 488, 504 (2003).

28. See, e.g., Worcester, 31 U.S. at 519; McClanahan v. Ariz. State Tax Comm’n, 411 U.S. 164,
172 (1973).

29. See ConeN’s HANDBOOK, supra note 19, § 3.04(1).

30. See, e.g., 18 U.S.C. § 1154(c) (defining Indian Country as specifically not including fee
patented lands or right of ways); Major Crimes Act, 18 U.S.C. § 1151 (including fee patented
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both local tribal laws and federal laws governing Indians apply.*! The concept
dates back to the first Travel and Intercourse Act of 1790* and has evolved
over the centuries.”* The most frequently used modern definition of Indian
Country can be found in the Major Crimes Act.** It defines Indian Country
as including reservations,” dependent Indian communities,*® Indian allot-
ments,’” and both fee patented lands*® and rights of ways in reservations.*’
These areas are considered Indian Country until diminished or extinguished
by Congress.*

The laws governing the Natives of the lower forty-eight states are very
different compared to those in Alaska and Hawaii.* The territory that would
become Alaska, purchased by the United States in 1867, is geographically
removed from the contiguous states.* The rush for land in Alaska did not
happen immediately, which seemingly caused less early friction between the
settlers and the Alaskan Natives than with other Native American tribes.®

However, by the time Alaska officially became a state in 1959,* a universal
agreement with the Natives was needed as Alaska’s natural resources had come
into more demand.¥ Congress’s solution was the Alaska Native Claims Set-
tlement Act (ANCSA).* This Act dissolved any aboriginal rights the Natives
could exercise, including hunting and fishing rights, trespass claims, full tribal

lands and right of ways in Indian Country definition); Indian Gaming Regulatory Act, 25 U.S.C.
§ 2703(4) (using the term “Indian lands” to refer to what would typically be called “Indian Coun-
try”); Indian Child Welfare Act, 25 U.S.C. § 1903 (using the term “reservation,” but defining it as
sharing the Major Crimes Act’s definition of “Indian Country”).

31. See Conen’s HanpBoOK, suprz note 19, § 3.04(1).

32. See generally Travel and Intercourse Act of 1790, 1 Stat. 137 (1790).

33. See ConeN’s HANDBOOK, supra note 19, § 3.04(2)(b).

34. See 18 US.C. § 1151.

35. See id. § 1151(a); see also Donnelly v. United States, 228 U.S. 243,269 (1913).

36. See 18 U.S.C. § 1151(b); see also United States v. McGowan, 302 U.S. 535, 538 (1938).

37. See 18 U.S.C. § 1151(c); see also United States v. Pelican, 232 U.S. 442, 449 (1914).

38. See 18 US.C. § 1151(a).

39. See id.

40. See Solem v. Bartlett, 465 U.S. 463,472 (1984).

41. Compare Alaska Native Claims Settlement Act, 43 U.S.C. §§ 1601-1629, with 25 U.S.C.
§§ 331-333. This Note focuses on the distinction between Alaskan Natives and Indians of the
lower forty-eight states, mostly due to the unique situation of Native Hawaiians, Conex’s HanD-
BOOK, supra note 19, § 4.07(4). This is not to say that the situation of Native Hawaiians and their
Native Hawaiian Organizations are not deserving of an analysis of their participation in the 8(a)
program.

42. See Cession of Alaska, Russ.-U.S., Mar. 30, 1867, 15 Stat. 539.

43. Compare Organic Act of 1884, ch. 53, 23 Stat. 24 (1884) (“[T]he Indians . . . shall not be
disturbed in the possession of any lands . . . .”), with Dawes Act, 25 U.S.C. §§ 331-333 (dissolving
tribes’ exclusive usage of lands). Note that at the same time that Congress was serving Indian
land on a platter to white settlers, they were mocking the purchase of Alaska as “Seward’s Folly”
and “Seward’s Icebox.” These statements indicate how little Congress was concerned with Alaska
Natives at the time. The Russian Treaty, N.Y. TriBUNE, Apr. 9, 1867, at Al.

44. See Proclamation No. 3269, 24 Fed. Reg. 81 (Jan. 3, 1959).

45. See Alaska Statehood Act, Pub. L. No. 85-508, § 4, 72 Stat. 339, 339 (1958).

46. 43 U.S.C. §§ 1601-1629.
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sovereignty,? and the designation of their land as “Indian Country.”* Instead,
almost all Natives were enrolled in one of thirteen regional corporations as
shareholders.” These “Alaska Native Corporations” were meant to establish
sustainable business practices with the goal of having the profits from these
projects benefit the Native shareholders in perpetuity.”® Later, these same
ANCs were given special opportunities in government contracting to help
them grow.”!

III. GOVERNMENT CONTRACTING AND THE DIFFERENT
PERFORMANCES OF INDIGENOUS PEOPLES

A. SBAs 8(a) Business Development Program

Special opportunities for ANCs and tribal enterprises began to materialize a
half a century ago.’? In 1953, Congress passed the Small Business Act to “pro-
tect, insofar as it is possible, the interests of small-business” by ensuring that
a “fair proportion” of government contracts be awarded to small businesses."*
Part of this Act included the 8(a) Business Development Program (hereinafter
referred to as “8(a)”), which provides the small businesses enrolled in its pro-
gram technical assistance and access to set-aside and sole-source government
contracts.”* For fiscal year 2022, the federal government has a goal of five
percent of all prime contracts to go to small disadvantaged businesses, with
the bulk of these going through the 8(a) program.”

In 1978, an amendment limited these 8(a) contract awards to only small
businesses owned by those that were “socially and economically disadvan-
taged.”*¢ These standards were made to include tribal-owned enterprises and
Alaskan Native Corporations (ANCs) in 1986.7 This transition occurred
via the massive Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA), resulting in silence in the Congressional Record on the reasons

47. See id. § 1603, see also Yellen v. Confederated Tribes of the Chehalis Reservation, 141 S.
Ct. 2434,2449 (2021).

48. See Alaska v. Native Vill. of Venetie Tribal Gov’t, 522 U.S. 520, 532 (1998).

49. See 43 U.S.C. § 1606. These thirteen corporations are the following : Ahtna, Inc.; Aleut
Corp.; Arctic Slope Regional Corp.; Bering Straits Native Corp.; Bristol Bay Native Corp.;
Calista Corp.; Chugach Alaska Corp.; Cook Inlet Region, Inc.; Doyon, Ltd.; Koniag, Inc.;
NANA Reg’l Corp.; Sealaska Corp.; and The 13th Regional Corp. See Alaska Native Corporations,
Nar’t Cone. oF Am. Inpians (Oct. 16, 2022), https://www.ncai.org/tribal-directory/alaska-native
-corporations [https://perma.cc/GX6S-URYZ]; 43 U.S.C. § 1604(c).

50. See generally 43 U.S.C. § 1606.

51. See Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272,
§ 18015, 100 Stat. 82, 370.

52. See id.

53. 15 U.S.C. § 631(a).

54. See RoBErT Jay Dirger, Cong. Rscu. Serv., R44844, SBA’s “8(A) PrograM”: OVERVIEW,
History, aNp CUurreNT Issugs 1 (2021).

55. See Orr. oF Gov’T CoNTrRACTING & Bus. Dev., AcEncy ConTrACTING GoALs (2020).

56. Act of Oct. 24, 1978, Pub. L. No. 95-507, § 201, 92 Stat. 1757, 1760.

57. See Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272,
§ 18015, 100 Stat. 82, 370.
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behind these additions.’® The relevant section of the bill treats ANCs as sub-
stitutable for tribal-owned enterprises, which, when interpreted with the
canon of noscitur a sociis, seemingly indicates an intent for equal treatment
between ANCs and tribal enterprises.” Yet, while these groups were added to
the program under identical circumstances, the former has vastly outpaced the
latter in acquiring large contracts.*

B. Alaska Native Corporations’ 8(a) Dominance

Alaska Native Corporations have benefited greatly from the SBAs 8(a) pro-
gram, often to the detriment of other contenders.®! In fiscal year 2010, ANCs
made up less than four percent of 8(a) program participants,® but were awarded
greater than twenty-five percent of all allocated 8(a) funds.®® This disparity
was due in no small part to the structural advantages these firms had over
other 8(a) competitors.®* These advantages at one point included the assump-
tion of economic disadvantage,” the ability to be managed by non-natives,*
and their exclusion from sole source award competitive thresholds.*’

"This structure came to a head about a decade ago, with loud criticism from
both the public and Congress of the practices of ANCs like Chenega Corp.,*
Cape Fox Corp.,” and Goldbelt, Inc.” In response, SBA updated some of

58. See 131 Cone. Rec. 32,052 (1985). This massive bill is silent as to why these additions
were made, and they were never once brought up in the Congressional Record. Thus, it is doubt-
ful that a majority of Congress was aware these additions were made, let alone what these addi-
tions meant.

59. See id.

60. See GAO 2012 RePORT, suprz note 11, at 13.

61. See Daniel K. Oakes, Note, Inching Toward Balance: Reaching Proper Reform of the Alaska
Native Corporations’ §(a) Contmctzng Preferences, 40 Pus. Cont. L.J. 777, 786-87 (2011).

62. See GAO 2012 REPORT, suprz note 11, at 6.

63. Seeid. at 12.

64. See generally Oakes, supra note 61.

65. See 43 U.S.C. § 1626(e) (2018).

66. See 13 C.ER. § 124.109(c)(4)(B) (2010).

67. See 13 C.FR. § 124.506(b) (2010).

68. See Oakes, supra note 61, at 778.

69. Sec Memorandum from Debra S. Ritt, Small Bus. Admin. Assistant Inspector Gen. for
Auditing, to Joseph Loddo, Dir., Off. of Bus. Dev., Non-Native Managers Secured Millions of
Dollars from 8(a) Firms Owned by Alaska Native Corporations Through Unapproved Agree-
ments That Jeopardized the Firms’ Program Eligibility, 3 (Aug. 7, 2008) (on file with the author)
[hereinafter 2008 SBA Memo]. See generally Robert O’'Harrow Jr., Little Size or Expertise, but a Big
Contract, WasH. PosT, Nov. 26,2010, at Al. Cape Fox has been repeatedly cast as not truly having
Alaskan Native interests in mind, with a non-Native manager in 2008 falsifying documents to get
million dollar payouts that the SBA would have likely blocked, 2008 SBA Memo at 6, and a sub-
sidiary with no Native employees working out of a Delaware living room receiving a no-contest
$250 million contract from the Army, O’Harrow Jr., supra, at Al.

70. See 2008 SBA Memo, supra note 69, at 3. A Goldbelt-owned company, Goldbelt Raven,
LLC, was suspended from the 8(a) program in 2008 after it was revealed that it was involved
in a complex kickback scheme where its non-Native manager subcontracted millions of dollars
of revenue to a non-Native company he owned without SBA approval, Justin M. Palk, Goldbelt
Raven Hires New President After SBA Criticism, Freperick NEws-PosT (Aug. 22, 2008), https://
www.fredericknewspost.com/archive/goldbelt-raven-hires-new-president-after-sba-criticism

/article_8753b2f5-b83e-500d-b8d7-4c20fbe39d21.html [https://perma.cc/SJ7F-CPUR].
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its 8(a) policies” to force greater benefit to ANC shareholders’ and extend
the single source competitive threshold exemptions to other 8(a) participants,
such as tribal enterprises.” Notably, despite these policy changes, SBA still
presumes ANCs to be economically disadvantaged.”* These rule changes,
while well-intentioned, have not yet meaningfully altered ANCs’ dominance
of the 8(a) program.

Perhaps nothing represents this policy failure better than the massive suc-
cesses of the previously mentioned Chenega Corporation. An ANC serving
the Prince William Sound region,” Chenega began making serious headway
in 2001, receiving a massive two billion dollar contract with the National
Geospatial Intelligence Services 7® despite the fact that this venture only had
around thirty employees.”’ Subsequently, the contract was largely subcon-
tracted to organizations like Lockheed Martin and General Dynamics.” The
majority of Chenega’s contracting comes from defense work, via either the
Department of Defense or the Department of Homeland Security.”” These
contracts cover a wide array of fields, with the largest being security and staff-
ing solutions.®® Despite being created for the betterment of Alaskan villages,
almost all of their business is conducted in the contiguous United States.?!
Additionally, Chenega has a record of underpaying their Alaska Native share-
holders.® Chenega is recorded as having forty-nine subsidiaries participating
in government contracting over the years.** They remain competitive to this
day, with one of these subsidiaries being awarded a more than a half billion
dollar pair of contracts with the National Aeronautics and Space Administra-
tion (NASA) in late 2021.%¢

71. See Robert O’Harrow Jr., Federal Agencies Ratcheting Up Scrutiny of Small-Business Contracts
After Reports, Wasu. Post, Dec. 10,2010, at A13. See generally Small Business Size Regulations, 76
Fed. Reg. 8222 (Feb. 11,2011).

72. See 13 C.FR. § 124.604 (2021).

73. See 13 C.ER. § 124.506(b)(1) (2021). Effective February 7, 2022, award of an 8(a) sole
source contract in excess of $22,000,000 to a Native corporation must be justified in writing by
the contracting officer. Previously, this only had to be done if the sole source contract was in
excess of $25,000,000 or $100,000,000 if the contract was through the Department of Defense.
Native Hawaiian Organizations only have access to these sole source award competitive thresh-
old exemptions through Department of Defense contracts. See 13 C.ER. § 124.506(b)(2) (2021).

74. See 43 U.S.C. § 1626(e).

75. See Shareholders, supra note 1.

76. See Robert O’Harrow Jr., In Alaska, A Promise Unmet, WasH. Post, Sept. 30,2010, at Al.

77. See id.

78. See id.

79. See Chenega Corporation, supra note 3.

80. See id.

81. See id.

82. See O’Harrow, supra note 76, at Al.

83. See Chenega Corporation, supra note 3.

84. See Angeline Leishman, Chenega Subsidiary Wins $581M in NASA Contracts for Facility Pro-
tection, Firefighting Services, GovCon WIRE (Oct. 13,2021), https://www.govconwire.com/2021/10
/cgs-awarded-581m-to-help-protect-nasa-facilities [https://perma.cc/7944-VV8U].
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Chenega’s success is just one example of these disproportionate perfor-
mances.®” Near the peak of ANC-dominance of the 8(a) program, ANCs were
compensated almost seven times as many dollars as tribal-owned enterprises,
despite having nearly the same number of firms in the field.* Even after their
attempted regulation, over the past five fiscal years ANCs have received in
excess of one hundred and fifty percent more dollars than tribal enterprises,
despite making up less of the field.*” So why do these disparities persist?

C. Tribal Enterprises and Their Mediocre Performance in the §(a) Program

"Tribal Enterprises are tribal-owned businesses that compete for government
contracts. To qualify as a tribal enterprise for the SBA’s 8(a) program, the busi-
ness must be small (pursuant to SBA size standards)®® and at least fifty-one
percent owned by the tribe.?” The business need not be located within any
plot of tribal land but must primarily operate in the United States.” Addition-
ally, unlike ANCs, the tribes with interests in tribal enterprises must prove
economic disadvantage to be admitted to the program.”’ While each tribal
enterprise can be in the 8(a) program only for one nine-year term,” the spon-
soring tribes have no such limit and can sponsor as many tribal enterprises as
they like.”

Oneida Nation’s tribal-owned enterprises are a telltale example of the
experience of other large tribes’ government contracting programs. Oneida
Nation, located in Wisconsin, has thirteen recorded subsidiaries.”* Most of
their contracting remains within Wisconsin, with most of their awards coming
from Indian-focused agencies such as the Bureau of Indian Affairs and Indian
Health Services.”” Oneida Nation’s main fields of focus are construction and
hazardous waste disposal.” They have had relatively steady profits over the
years, with the exceptions of the pandemic years of 2020 and 2021.” All of this
has happened while Oneida Nation has been involved in an ongoing series

85. Compare Federal Awards Advanced Search Alaska Native Corporation Owned Firm, supra
note 15, with Federal Awards Advanced Search Tribally Owned Firm, supra note 15.

86. See GAO 2012 RePORT, suprz note 11, at 14.

87. Compare Federal Awards Advanced Search Alaska Native Corporation Owned Firm, supra
note 15, with Federal Awards Advanced Search Tribally Owned Firm, suprz note 15.

88. See 15 U.S.C. § 631(a).

89. See 13 C.FR. § 124.109(b) (2021).

90. See 13 C.FR. § 124.105(a)(1) (2021).

91. Compare 43 US.C. § 1626(e), with 13 C.FR. § 124.109(b)(2) (2021).

92. See 13 C.ER. § 124.2 (2021). While not the focus of this Note, an SBA rule change put-
ting ANCs on equal footing with tribal enterprises with respect to economic disadvantage could
help rebalance their performance outcomes.

93. See 15 U.S.C. § 636())(ii)(B).

94. See Wis. FirsT NATIONS, supra note 6.

95. See id.

96. See id.

97. See id.
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of lawsuits in an attempt to regain control of what they view as their illegally
diminished territory.”

While ANCs have benefited immensely from the 8(a) business develop-
ment program, tribal-owned enterprises, such as Oneida Nation’s government
contracting program, have not experienced the same amount of success.”
When ANC domination was near its least regulated in fiscal year 2010,
tribal-owned enterprises received only $690 million'” despite having roughly
identical amounts of 8(a) enrolled businesses as ANCs (which received $4.7
billion).!"" In the decade since ANCs have become more heavily regulated, this
disparity has not meaningfully changed,'™ with the exception of the success of
the Cherokee Nation.'” This disparity is likely due to the high incumbency
of awards to well-established contractors,'® which ANCs had dominated
for years.'” Additionally, ANCs are structured as for-profit corporations,'*
whereas tribal-owned enterprises and their profit are not the central focus of

98. See generally City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005); Oneida
Indian Nation v. Cnty. of Oneida, 414 U.S. 661 (1974).

99. See generally GAO 2012 ReporT, supra note 11; SmaLL Bus. AbmiN. OFF. oF INsPECTOR
Gen., Rep. No. 21-12, Evaluation of SBA’s Eligibility Verification of 8(a) Firms OwNED BY MEM-
BERS OF FEDERALLY OR STATE RECOGNIZED INDIAN TRIBES (2021).

100. See GAO 2012 REPORT, supra note 11, at 12.

101. Seeid. at 12, 14.

102. Compare Federal Awards Advanced Search Alaska Native Corporation Owned Firm,
supra note 15, with Federal Awards Advanced Search Tribally Owned Firm, suprz note 15.

103. See generally The Cherokee Nation, Orr. oF THE CHier Data OFFICER, https://www
.usaspending.gov/recipient/795ce339-7945-1fc5-f078-8e87ea58ea77-P/latest (last visited Now.
22,2021). There is no one reason why the Cherokee Nation has outperformed all of its tribal
enterprise colleagues in the 8(a) program. It benefits from having the second largest population
of tribal members. Navajo Nation Surpasses Cherokee As Most Populous Tiribe in the U.S., KNAU Ariz.
Pus. Rabio (May 19,2021, 6:39 AM), https://www.knau.org/knau-and-arizona-news/2021-05-19
/navajo-nation-surpasses-cherokee-as-most-populous-tribe-in-u-s [https://perma.cc/7N8M-9V5M];
Additionally, Cherokee Nation has a long history of government contracting, led by a strong
conglomerate board that can be subsidized by gambling profits. CHErokEE NaTION BUs., https://
cherokeenationbusinesses.com/our-history [https://perma.cc/S98Z-ZGS9] (last visited Oct. 16,
2022). In recent years, most of their government contracts have been in the fields of staffing solu-
tions and aerospace manufacturing. The Cherokee Nation, USAspENDING.GoOV (last visited Jan. 22,
2022), https://www.usaspending.gov/recipient/795ce339-7945-1fc5-f078-8e87¢ca58¢ea77-P/latest
[https://perma.cc/7LPF-Z1]8].

104. See STEvEN W. FELDMAN, GOVERNMENT CONTRACT AWARDS: NEGOTIATION AND SEALED
Bipping § 10:6 (Ist ed. 2021 Update).

105. See GAO 2012 REPORT, supra note 11, at 12.

106. See 43 U.S.C. § 1606. While presented as a benefit for government contract awards, it
should be noted that there is still much debate over the corporatism of ANCs. Many in the Native
community feel this structure of society was forced upon them and that it has little to no synergy
with traditional Alaska Native values. See Monica E. Thomas, The Alaska Native Claims Settlement
Act: Conflict and Controversy, 23 Porar Rec. 27, 27-36 (1986). See generally John Enders, Alaska’s
Natives Still Split Over Claims Settlement: Redress: Twenty Years Later, Some Eskimo and Indian People
Say the Act Has Given Them Power and Influence. Others Complain That Their Lifestyle Is Threatened.,
L.A. Times (Oct. 27, 1991, 12:00 AM), https://www.latimes.com/archives/la-xpm-1991-10-27
-mn-809-story.html [https://perma.cc/FC7M-2U2E]; Tim Bradner, ANCSA at 50: Fust, Pres-
ent, and Future, ALaska NATIVE Q. Mag. (Apr. 23, 2021), https://www.anchoragepress.com/news
/anq/ancsa-at-50-past-present-and-future/article_f6cd23f0-a454-11eb-acca-dbc52£19ca39.html
[https://perma.cc/3DNL-N4Q2].
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continental tribes.'”” This structure allows ANCs to act more quickly and with
profit more in mind than tribal-owned enterprises, which are subject to the
decisions of bureaucratic tribal governments.'®

IV. THE REVOLUTIONARY IMPACT OF MCGIRT

"Tribal-owned enterprises could be on the brink of a massive expansion.!”

When the McGirt v. Oklahoma opinion came down from the United States
Supreme Court in 2020, it was met with a cacophony of public commentary
seldom seen in Indian law rulings.''* This change was reflected in Justice Neil
Gorsuch’s bold opening lines of the majority opinion: “On the far end of the
"Trail of Tears was a promise. Forced to leave their ancestral lands in Georgia
and Alabama, the Creek [Muscogee] Nation received assurances that their
new lands in the West would be secure forever.”'"! The issue in McGirt was
whether Oklahoma had criminal jurisdiction over a Native man on land origi-
nally ceded to the Muscogee Nation, if that land had not been treated as such
in recent decades.'”? In a 5-4 opinion, the Court ruled that, as the reservation
land had never been diminished explicitly by Congress, it remained Indian
Country under the Major Crimes Act.'”?

This ruling was a significant divergence from the previous status quo of
finding significant non-Indian settlers in an area as a sign of de facto dimin-
ishment of Indian Country.'"* What McGirt clarified was that this de facto
diminishment can only occur if Congress has been ambiguous in its statutory

107. See Appropriation Bill for Indian Affairs, ch. 14, 9 Stat. 574 (1851).

108. Compare 13 C.ER. § 124.109(a)(4) (2021), with 13 C.ER. § 124.109(b)(#4)(i)(B) (2021).
The fact that ANCs are centered around profit is an important part of this contract award dis-
crepancy outside of the scope of this Note’s focus. By centering profit instead of other functions
of government, the structure of ANCs is naturally more effective as a business than lower tribes
in the same way that a banker may make better returning investments than a poet.

109. See generally McGirt v. Oklahoma, 140 S. Ct. 2452 (2020).

110. See, e.g., Jack Healy & Adam Liptak, Vast Chunk of Oklahoma Is Part of Indian Territory,
Court Rules, N.Y. Times, July 10, 2020, at Al; Joy Harjo, Opinion, ‘Indian Country’ Gets Its Due,
N.Y. Times, July 15, 2020, at A23; Dominga Cruz et al., The Oklaboma Decision Reveals Why
Native Americans Have a Hard Time Seeking Fustice, Wasu. Post (July 22, 2020), https://www
.washingtonpost.com/politics/2020/07/22/oklahoma-decision-reveals-why-native-americans
-have-hard-time-seeking-justice [https://perma.cc/9VSC-SQYQ]; Rebecca A. Reid & Todd A.
Curry, Native Americans Won an Unusual Legal Victory at the Supreme Court. Congress Could Undo It., WasH.
Post (July 29, 2020), https://www.washingtonpost.com/politics/2020/07/29/native-americans
-won-an-unusual-legal-victory-supreme-court-congress-could-undo-it - [https://perma.cc/9T87
-YMDL]; Elizabeth Kronk Warner & Heather Tanana, Indian Country Post-McGirt: Implications
for Traditional Energy Development and Beyond, 45 Harv. Exv’T L. Rev. 249 (2021).

111. See McGirt, 140 S. Ct. at 2459. In the majority opinion, Justice Gorsuch only referred
to the tribe as “Creek.” “Muscogee” has been added here only because it is the preferred name
of the tribe.

112. See id. While the main question of the case turns on diminishment of Indian Country,
the man at the center of the case is Jimcy McGirt, a convicted sex offender who was tried in
Oklahoma’s jurisdiction despite being a member of the Muscogee tribe. His argument is that
where the crime occurred was actually Indian Country, giving Oklahoma no jurisdiction under
the Major Crimes Act and instead giving jurisdiction to the Muscogee tribe. See id. at 2459.

113. See id. at 2482.

114. See Solem v. Bartlett, 465 U.S. 463,471 (1984).
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diminishment.'” If there is no ambiguity, this de facto diminishment cannot
be considered.'® This ruling subsequently led to the possibility that large
portions of land that had never in recent memory been considered Indian
Country under the widely used Major Crimes Act definition could potentially
now be considered Indian Country.'”” Coincidentally, it is this newly modified
definition that is used by the Small Business Act''® and many other federal
laws that govern the administrative state.'"”

Recently, some of the issues in McGirt came before the Court again.
Oklaboma v. Castro-Huerta was brought to the Court by the state of Okla-
homa, seeking to clarify its criminal jurisdiction over crimes committed by
non-Indians against Indians in Indian Country.'?! In a 5-4 decision, the Court
ruled that the federal government and the state of Oklahoma have concur-
rent jurisdiction over the matter.'” While the impact of this decision has been
described as anywhere from unimportant'? to undermining the fundamental
principles of Indian law,'** for the purposes of this Note, the majority still
respected the expanded Indian Country of McGirt.'” Federal courts have
already considered McGirt’s Indian Country expansion to apply to civil juris-
diction at least twice: for the purpose of the Indian Gaming Regulatory Act
(IGRA)"¢ and local gathering ordinances.'?”” For the foreseeable future, the
McGirt definition of Indian Country is here to stay.'”®

Faced with this fundamental change in what can be considered Indian
Country, the administrative state is left with two options: fight the ruling or
embrace it. However, these two options do not have similar chances of suc-
cess.'”” Perhaps none has fought the McGirt ruling more than the state of

120

115. See McGirt, 140 S. Ct. at 2469.

116. See id. The Second Circuit explicitly stated what is enough to diminish Indian Country
post-McGirt. See Cayuga Nation v. Tanner, 6 F4th 361, 367 (2d Cir. 2021). Language that the
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Tribe v. Kneip, 430 U.S. 584, 597 (1977).

117. See McGirt, 140 S. Ct. at 2480.

118. See 15 U.S.C. § 631(d).

119. See, e.g., Indian Civil Rights Act, 25 U.S.C. § 1304(a)(3); National Primary and Second-
ary Ambient Air Quality Standards, 40 C.ER. § 50.1 (2021).

120. See generally Oklahoma v. Castro-Huerta, 142 S. Ct. 2486 (2022).

121. See id. at 2489.

122. See id. at 2491.

123. See, e.g., Ariz. State Univ. Sandra Day O’Connor Coll. of L., Oklahoma v. Castro-Huerta:
Rebalancing Federal-State-Tribal Power, Vimeo (July 7, 2022), https://law.asu.edu/indian-legal
-program [https://perma.cc/XZ98-DG4H].

124. See Castro-Huerta, 142 S. Ct. at 2504.

125. Compare id. at 2491, 2499, 2510, and Petition for Writ of Certiorari, Oklahoma v. Cas-
tro-Huerta, 142 S. Ct. 877, at App. A (2022) (No. 21-429), with Reply Brief for the Petitioner,
Oklahoma v. Castro-Huerta, 142 S. Ct. 877 (2022) (No. 21-429).

126. See Cayuga Nation v. Tanner, 6 F.4th 361, 364 (2d Cir. 2021).

127. See Oneida Nation v. Village of Hobart, 968 F.3d 664, 668 (7th Cir. 2020).

128. See, e.g., Cayuga Nation, 6 F.4th at 364; Oneida Nation, 968 F.3d at 668; Castro-Huerta, 142
S. Ct. at 2491, 2499, 2510.

129. Compare Chris Casteel, Supreme Court Rejects 32 Mcgirt Petitions Anoatubby Says Action Sets
Level of ‘Finality,” OKLAHOMAN, Jan. 25, 2022, at A2, with OFr. oF SURFACE MINING RECLAMATION
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Oklahoma and its governor Kevin Stitt,"° yet their dozens of petitions to the
Supreme Court to redecide McGirt have been rejected.”! Alternatively, the
U.S. Department of the Interior’s Office of Surface Mining Reclamation and
Enforcement (OSMRE) has successfully asserted regulatory authority over
multiple coal mines previously regulated by Oklahoma state agencies based
on McGirt."* President Biden’s “Memorandum on Tribal Consultation and
Strengthening Nation-to-Nation Relationships,” which requires heads of
executive agencies to reach out to tribal governments, expedited administra-
tive agencies’ decision-making on McGirt’s application.”? The mass admin-
istrative recognition of McGirt is imminent."** With this development could
come a new age of tribal enterprise advantages.

V. THE BALANCING EFFECTS OF A RESPECTED MCGIRT

The theory as to why McGirt could rebalance the advantages of Alaska Native
Corporations and tribal enterprises is simple: McGirt expands Indian Country,
which comes with multiple possible benefits for tribal enterprises.”’ Tribal
enterprises are run by tribes in the contiguous forty-eight states, which have
the possibility of having their territorial influence expanded via alteration of
the Indian Country definition."*® Alternatively, ANCs are owned by Alaskan

Exv’'t, OSMRE Notiries OkLaHOMA OF JURISDICTION ADJUSTMENT ForLowine McGIRT v.
Oxkranoma Deciston (2021) [hereinafter OSMRE Release].

130. See, e.g., Dan Snyder, Gov. Stitt: ‘Don’t Think There’s Ever Been a Bigger Issue’ for Okla-
homa Than McGirt Ruling, Fox 25 (May 17, 2021), https://okcfox.com/news/local/gov-stitt
-dont-think-theres-ever-been-a-bigger-issue-for-oklahoma-than-megirt-ruling  [https://perma
.cc/QYE9-8WKK]; Carmen Forman & Molly Young, Gov. Kevin Stitt, Tribal Leaders Not Meet-
ing As McGirt Rhetoric Hits a Boiling Point, OxLanoMmaN (Dec. 16, 2021, 4:16 PM), https://www
.oklahoman.com/story/news/2021/12/16/choctaw-cherokee-nation-hunting-oklahoma-gov
ernor-stitt-tribes-stop-meetings-mcgirt-ruling/6433140001 [https://perma.cc/6LSW-VKS5U];
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[https://perma.cc/3VD5-R2GY]. Interestingly, while Governor Kevin Stitt was originally
endorsed in his race by most of the Oklahoma Indian reservations (as he is himself a member
of Cherokee Nation), he has fallen out of grace with most tribes due to his incendiary rhetoric
around McGirt. Many tribal members view his contentions that rapists and killers are walking free
out of tribal courts after gaining jurisdiction under McGirt as anywhere from a crude campaign
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Tribal Leaders Not Meeting As McGirt Rbetoric Hits a Boiling Point, OxLanoMAN (Dec. 16,2021,4:16
PM), https://www.oklahoman.com/story/news/2021/12/16/choctaw-cherokee-nation-hunting
-oklahoma-governor-stitt-tribes-stop-meetings-mcgirt-ruling/6433140001 [https://perma.cc/Y3
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131. See generally Casteel, supra note 129; see also Ariz. State Univ. Sandra Day O’Connor Coll.
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tionships, 86 Fed. Reg. 7491 (Jan. 29, 2021).
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Native Villages, whose dominion is not affected by Indian Country."*” Thus,
by expanding Indian Country, it will provide potential benefits to the under-
performing tribal enterprises but not the overperforming ANCs."*® This
development can provide rebalancing effects without directly penalizing
ANC:s, which have an important role to play in empowering native economies
in addition to tribal enterprises and Native Hawaiian Organizations.

Indian Country is quickly expanding via various lawsuits and legal defenses
invoked by both individuals in diminished reservations'** and tribal govern-
ments."* Most of the benefits to be reaped from this expansion come from
transferring state-governed areas to be within tribal dominion.'"" As long as
the administrative state or the SBA do not intervene, the 8(a) program may
fix itself—with the benefits that tribes receive narrowing the performance gap
with ANCs. The problem is that the SBA has a history of not knowing when
to consider individual businesses to be tribal enterprises or not.'* If the SBA
fights these expanding tribal enterprises at every turn, the process will grind
to an excruciating halt. If McGirt continues to be upheld, the SBA will even-
tually be forced to capitulate, but the time that it can take to rectify injustices
towards the Native American community is often measured in centuries.'® If
the SBA embraces McGirt and the expanding Indian Country that comes with
it—a policy already implemented by other federal administrative agencies—
the process will be expedited for tribal enterprises.'*

With Indian Country comes tribal regulatory authority, court jurisdiction,
and sovereignty from state oversight.!'¥ These changes can allow tribal gov-
ernments to provide interesting new advantages to tribal enterprises, such as
competitive tax rates,'* more streamlined regulations,'¥ a less punitive tribal
court system,'* and access to previously out-of-reach resources.'*’

137. See Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 532 (1998).

138. Compare ConeN’s HANDBOOK, supra note 19, § 3.04(1), with Native Vill. of Venetie Tribal
Gov’t, 522 U.S. at 532.

139. E.g., State v. Lawhorn, 499 P.3d 777, 779 (Okla. Crim. App. 2021) (holding that a large
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140. E.g., Columbia Grain v. BNSF Ry., No. 41L.-0023-P-2018, 41L 124440-00, 2020 Mont.
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Jatimes.com/california/story/2019-12-31/native-american-tribes-alabama-minority-contracts
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143. See, e.g., Cnty. of Oneida v. Oneida Indian Nation, 470 U.S. 226, 229 (1985).
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A. Expanded Indian Country Would Allow for Tax Structures That Benefit Tribal
Enterprises

Many of the benefits which tribal enterprises would receive with an expanding
Indian Country involve gaining sovereignty over duties currently invested in
the states. For example, expanding Indian Country via litigation allows for
expanded tax bases for tribal governments.*® This would allow for tribes to tax
in ways that could provide a competitive advantage to tribal enterprises.'! As
tribal enterprises are based on ownership and not location, some tribal enter-
prises, located just off of reservations in metropolitan areas, may benefit.!*2

Currently, government contractors are frequently subject to state and local
taxes.'”® When metropolitan areas are included in Indian Country, tribes can
then tax the businesses and tribal enterprises in these cities.!** Tribes then have
the option of either taxing the businesses to fund tribal enterprise ventures
or lowering taxes on businesses to allow tribal enterprises to bid lower prices
without sacrificing their profit margins.’®® Tribes even have the opportunity
to be more targeted in their taxation by discriminating between tribal mem-
ber-owned businesses and those owned by non-members.!*¢ Tribal govern-
ments are one of the only governing bodies capable of employing this type of
blatant regulatory favoritism, due in part to tribal membership being a consis-
tently upheld classification as a “special legal position.”"” This choice would
allow a tribe to provide a protected environment for tribal businesses to have
a leg up on non-member owned businesses within Indian Country.’® Any of
these tax schemes could be employed with this newly expanded Indian Coun-
try to incubate strong small tribal enterprises, which could compete against
ANC:s on a more even ground for government contracts.

B. Tiribal Dominion over Greater Areas Would Permit for Less Burdensome
Regulations on Tribal Enterprises

Expanding Indian Country also allows tribal governments to exercise their
sovereign authority to regulate.’”’ This development would allow tribes to cre-
ate alternative regulatory schemes that could provide tribal enterprises within
this jurisdiction a competitive advantage over their in-state competitors in
government contracting.'® Frequent hurdles for small business government

150. See, e.g., McClanahan v. Ariz. State Tax Comm’n, 411 U.S. 164, 165 (1973); Merrion, 455
U.S. at 159.

151. See id.

152. See U.S. Census Bureau, supraz note 149.

153. See FAR 29.303.
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areas exist in what is not explicitly diminished Indian Country including Green Bay, Wis.; Tulsa,
Okla.; and Maricopa, Ariz. U.S. Cexsus Bureau, suprz note 149.

155. See Merrion, 455 U.S. at 159.

156. See id.; Morton v. Mancari, 417 U.S. 535, 555 (1974).

157. Mancari, 417 U.S. at 546.
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contractors are the extensive regulations that govern their specific type of
business.'! While most of the attention is focused on the often extensive list
of Federal Acquisition Regulation (FAR) clauses and flow-down sections that
any prime or subcontractor may face,'é? state and local regulations play a sig-
nificant role in complicating small business ventures.'® Tribal enterprises in
Indian Country could face fewer of these burdensome regulations.'** Addi-
tionally, most tribal governments are heavily involved in the decision-making
process of tribal enterprises.'® If the regulation drafters are also required to
navigate through these regulations, far fewer points of confusion would likely
arise.!'

Any argument for the benefits of alternative tribal regulations may be
immediately suspicious of the actual protection that these regulations would
provide. However, tribal administrations do not have a history of ineffective,
flimsy regulation.'” The benefits that may be available to tribal enterprises
under tribal government regulation would not be in the form of underregu-
lation. Rather, tribal governments have fewer responsibilities and industries
to regulate via their unique sovereign standing when compared to states.'®®
"Thus, small businesses often have fewer regulations to sift through, allowing
these businesses to thrive with a leaner legal department.'® This further cuts
down overhead costs and allows for tribal enterprises to have a competitive
edge over other government contractors who operate in less bureaucratically
deft states.'”

C. Tribal Court Furisdiction over Indian Country Could Provide Competitive
Advantage to Tribal Enterprises

With McGirt’s expansion of Indian Country also comes an expansion of the
jurisdiction of tribal courts.'”! Indian Country is, by definition, the geographic

161. See Steven L. Schooner, Fear of Oversight: The Fundamental Failure of Businesslike Govern-
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area in which tribal law applies.'”” As such, it is used as the demarcation line
for the outer edges of tribal court jurisdiction.'”? With this expansion, tribal
enterprises that had previously existed in a state’s jurisdiction would now have
cases brought before them in tribal courts. This change benefits the tribal
enterprises in a number of ways: first, these hearings would now be held often
in much more geographically accessible locations, reducing burdensome
travel times."* Second, tribal governments are likely more willing to work
individually with tribal enterprises than states in whose jurisdiction they cur-
rently reside. Perhaps most impactful would be the sentences handed down
by tribal courts that would be less punitive than the economically burdensome
sentences currently employed by most states.'”

The compounding issue here is that the actual civil jurisdiction of tribal
courts is far from a settled issue.'”® As the Supreme Court wrote in Montana
v. United States, “A tribe may regulate, through taxation, licensing, or other
means, the activities of nonmembers who enter consensual relationships with
the tribe or its members, through commercial dealing, contracts, leases, or
other arrangements.”'”” But since this ruling, the Court has seemingly par-
tially eroded this jurisdiction in ways that are not at all clear.!”® Regardless of
the Montana ruling, it appears that a major part in determining the civil juris-
diction of tribal courts is the presence of an enterprise in Indian Country.'”

It will likely be argued that tribal nonmembers now living or working in
McGirt-expanded Indian Country never engaged in a “consensual relation-
ship” required to establish civil jurisdiction under the Montana test.'™ “What,”
one may ask, “is less consensual than having a semi-sovereign government
gain jurisdiction over one’s land without one even being a party to the case?”!®!
Others may see this argument and think that Indian Country was never really
expanded, just realized to have a larger expanse than it previously had.'®
No expansion has ever occurred; rather, an illegal diminishment has been
reversed.'®
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D. Expanded Indian Country Would Allow for Tribal Enterprises to No Longer Be
Forced to Choose Between Reservation Benefits and Utility Access

With the inclusion of more metropolitan areas in Indian Country comes
improved tribal access to utilities necessary for running a successful busi-
ness.'® Tribes have toiled with lack of infrastructure spending for decades,
with some tribes still struggling to have access to clean water,'® highways, %
and airports.!” These amenities are almost always nonexistent problems in
metropolitan areas, sometimes located just outside of reservation land.!®® The
expansion of Indian Country may provide tribal enterprises access to these
building blocks of successful industry and help them thrive, simply by covering
a greater geographical area.’®” Additionally, some expansions of Indian Coun-
try would allow for greater rights to timber and mineral resources, providing
new enterprise opportunities for tribes.!” This point in particular would help
level the playing field between tribal enterprises and ANCs, as Alaska Natives
have often benefited far more from the resources of the vast Alaskan wilder-
ness than their at times crowded, often Dust Bowl-located reservation foils.'”!

VI. CONCLUSION

The Small Business Administration’s 8(a) Business Development Program
is,'? and has been, wildly discriminatory in its opportunities for native con-
tractors.!” By systemic design,'** and then by failed course correction,'” ANCs
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continue to dominate the field while tribal enterprises are left behind." It is
possible that the benefits that come with expanded Indian Country will give
some tribal enterprises a fighting chance against ANCs via innovative regula-
tions,'” tax systems,'”® and civil courts.!”” However, the goal should not be the
complete destruction of ANC profits. These corporations were established
with good intentions and an important purpose—to provide consistent ben-
efits and opportunities to Alaska Natives.*®® While their efficacy in this noble
venture can be questioned,”” the ANC experiment should not be scrapped
outright. Similarly, for many tribes, government contracting opportunities
provide some of the best job opportunities in areas that have been serially
underemployed.”” The benefit that McGirt may lend them is asymmetrical
compared to the benefits that ANCs receive but is quite possibly the best shot
at rebalancing tribal enterprises performances.
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