National Security Law Report

Editor’s Note: In this issue we present an exchange of views between Professors Margaret Satterthwaite (NYU) and
John Radsan (William Mitchell) concerning the practice popularly known as “extraordinary rendition.” This debate
is the third in a series that we have presented this year on topics of pressing national concern. More will follow in the
issues to come. In the same spirit, this issue also provides an edited transcript of a recent debate between Professors
John Yoo (Berkeley) and Jesse Choper (Berkeley) concerning U.S. policy toward Guantanamo detainees.

What’s Wrong With Rendition?

Margaret Satterthwaite

Bynow, there are few—ifany—commentators,
policy-makers, or national security experts who will
defend the policy of “extraordinary rendition.”
More precisely, everyone now agrees that extraor-
dinary rendition—transferring individuals (since 9/
11, usually terrorism suspects) to countries where
they face a substantial risk of torture—is illegal,

morally wrong, counterproductive, oracombination
ofthethree.

Where the debate still rages is in relation to three
mainissues: (a) whetheritis likewise wrong to
transfer aterrorism suspectto a country where s/he
islikely to face cruel,inhuman and degrading
treatment (“CIDT”) that stops short of torture; (b)
whetherinformal promises by areceiving country—
usually referredto as “diplomatic assurances”——
are legally sufficientto obviate an otherwise patent
risk of torture upon transfer; and (c) whether there
areany legal, moral, or policy constraints on the
transfer ofan individual outside oflegal process
whenrisk of torture and CIDT are not a concern.
Inthisbriefessay, [ willaddress each ofthese
issues, arguing that (a)itisillegal to transfer sus-
pects to countries where they are at serious risk of
mistreatment short of torture; (b) diplomatic assur-
ances are not worth the paper they are (not) written
on;and (c) even absent a substantial risk of torture
or CIDT, informal transfers, as currently practiced,

Continued on page 2

Transferring Suspected Terrorists

A.JohnRadsan

The public continues to learn about the transfer of
terrorists, but we have still not answered basic
questionsaboutapracticethathasexpanded since9/11.
One questionis whether American transfers of
suspected terrorists to other countries for detention
and interrogation are immoral. A second question
is whether they are bad policy. A third questionis
whether they are legal. For the firsttwo questions,
lawyers donothave any special advantage. But,
with experience and judgmentand commonsense,
lawyers should be able to provide greater assis-
tance on the third question.

Although Americanagencies otherthan the Central
Intelligence Agency (CIA) have takenpartin
rendition, CIA practices have caused the greatest
uproar. Therefore, not shying away from contro-
versy, | focus on what my former employer has
done. Rendition, whether extraordinary or irregu-
lar, conflates two steps ina process, the first taking
control of the suspect, the second moving him to
anotherjurisdiction. Here, for precision’s sake, [
referto “snatches” for the first step and “transfers”
for the second step.

The analysis of the first step is straightforward. If
the CIA snatches a suspect inanother country

without that country’s consent or without the

Continued on page 4
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are prohibited under international law and should be
formalized and regulated.

By way of necessary background, before address-
ingthesethreeissues, [ will briefly outline the
reasons thatthe practice of extraordinary rendition
isnow nearly universally rejected. First, extraordi-
nary renditionisillegal. The United States has
ratified the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punish-
ment (“CAT” or “Torture Convention’’) and the
International Covenanton Civil and Political Rights
(“ICCPR”), whichboth prohibit the refoulement
(return or transfer) of individuals to countries where
they are at arisk of torture. The ICCPR’s non-
refoulementruleisimplicitin thattreaty’s Article 7,
which categorically prohibits torture and CIDT.
Article 3 ofthe Torture Convention explicitly
prohibits the transfer ofan individual “to another
State where there are substantial grounds for
believing thathe would be in danger of being
subjected to torture.” In 1998, Congress passed
the Foreign Affairs Reform and Restructuring Act
(“FARRA”), whichincluded language implementing
Article 3 of CAT, transforming the non-
refoulementrule from aninternational legal obliga-
tionbinding onthe U.S. into adomestic legal
standard. Congress instructed “all relevantagen-
cies” to promulgate implementing regulations that
would carry out the stated policy of the United
States torefrain from transferring “any personto a
country in which there are substantial grounds for
believing the person would be in danger ofbeing
subjected to torture, regardless of whether the
personis physically presentin the United States.”
Mostagencies did so. The Central Intelligence
Agency (“CIA”)and the Department of Defense
(“DOD”), two of the main actors inrendition
operations, failed to create such regulations. These
agencies, however, remainunder alegal obligation
torefrain from conduct that would violate FARRA,
meaning thatthey may not transfer an individual toa
country where the individual would be more likely

thannotto face torture. Inbrief, then, extraordi-
nary rendition—defined here as the transfer ofan
individual to a country where s/he isatrisk of
torture—is prohibited by international law binding
onthe United States and isillegal under U.S.
statutory law as well.

With that settled, the firstissue I address is whether
the United States may lawfully transfer anindividual
to a country where s/he is atrisk of CIDT when the
abuse does notamount to torture. Confusion arises
in this contextbecause the U.S. hasratified two
different treaties that each set outa different stan-
dard concerning non-refoulemnt. Asdiscussed
above, CAT prohibits transfers to arisk of torture.
The ICCPR, on the other hand, prohibits transfers
toarisk oftorture and CIDT. This prohibitionis
notexplicit, but stems from the non-derogable
nature ofthe prohibition ofill-treatment set outin
Article 7 ofthe ICCPR, and the recognition that
CIDT attimes becomes so severe thatitamounts to
torture. The ICCPR refused to draw abright line
between the two forms of ill-treatment, instead
prohibiting both in stark terms. On the basis of this
equality of protection, numerous international
bodies have determined that the ICCPPR and
similar conventions prohibitall transfersto arisk of
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torture or CIDT. Untilnow, however, this rule has
notbeenimplemented domestically. Despite this
failure, the United Statesratified the ICCPR without
relevantreservations, and itis thus bound by this
requirement torefrain from transferring individuals
toarisk of CIDT. Renditions to arisk of cruel,
inhuman or degrading treatment should be explicitly
banned by Congress.

Second, ifitis impermissible forthe United States
to transferindividuals to countries where they face a
substantial risk of torture or CIDT, will diplomatic
assurances be sufficient to protect against thisrisk,
transforming otherwise risky transfers into legal
ones? Diplomatic assurances (“DAs”) are promises
made by areceiving country concerning the treat-
mentofaspecificindividual facing transfer. While
DAs are subjecttoregulation whenused inthe
contextofextradition orremoval frominside the
United States, there are no such regulations appli-
cable to extra-territorial transfers. Assurances
have, however, been obtained by the Department
of Defense when affecting transfers from
Guantanamo Bay, and by the CIA when transfer-
ring individuals to countries such as Egypt, Syria,
and Morocco. While DAs may seem perfectly
reasonable in the abstract, they are woefully inad-
equate in practice. This s true for three main
reasons. First, instead of being secured through a
legally-authorized procedure, DAs are obtained
through back-room deals by diplomats in secret.
Second, assurances have notbeen subject to
judicialreview. Individuals facing rendition are by
definition unable to access review, since they are
picked up and transferred withoutany process at
all. Third, once secured, assurances are not
carefully monitored. Thisisinpartbecausethe
incentive structure behind such promises ensures
thatboth parties will minimize opportunities to
discover whether breaches have occurred, since
such breaches would reflectbadly on both sending
andreceiving countries. International humanrights
bodies have found thatboth CAT and the ICCPR
require that DAs fulfill three basic requirements to
bepermissible:

(1) Assurances mustbe obtained using “clear” and
established procedures.

(2) Assurances mustbe subjecttojudicial review.

(3) Assurances mustbe followed by effective post-
returnmonitoring of the treatment ofthe individual
returned subjectto assurances.

U.S. practice concerning DAs is outof compliance
with each ofthese requirements, and is therefore
illegalunder humanrights law. Congress should
eitherreject DAs outright, or strictly regulate their
use.

The final issue is whether there are any legal, moral,
orpolicy constraints on the transfer ofan individual
outside oflegal process when risk of torture (and
CIDT)isnotaconcern. This form of transfer—
rendition withoutthe modifier “extraordinary”—is
the form thathas been most vociferously defended
by administration officials and commentators. For
example, on December 5,2005, Secretary of State
Condoleezza Rice claimed that, “[fJor decades, the
United States and other countries have used
“renditions’ to transport terrorist suspects from the
country where they were captured to theirhome
country or to other countries where they can be
questioned, held, or brought tojustice.” Secretary
Rice wasrightthatthe U.S. and other States have
usedrenditionto bring individuals into their territory
to face regular criminal charges. Indeed, the United
States hasused such “renditions to justice” as an
official policy since the Regan era, when drug
kingpins and criminals wanted for terrorist crimes
were lured or abducted to the United States to
stand trial with full Constitutional guarantees of due
process. Whatis differentnow is thatthereisno
effortto charge or bringto trial individuals who
havebeentransferred. Instead, individuals are
picked up, transferred, and interrogated or detained
withoutcharge. The detaining powers are U.S.
“waronterror” allies such as Egypt and Pakistan,
orthe U.S. itself, which holds such individuals in
practiceis in factunlawful, and should be either
halted or broughtin line with international law.

Continued on page 4
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Continued from page3

Underinternational law, there are several basic
principles that mustbe upheld whenever an indi-
vidual is transferred from the custody of one
government to that ofanother. First, the transfer-
ring state must respect the sovereignty of the state
wherethe individual is found. Thisrequirement
means, for example, thata transferring state may
notabductanindividual on another state’s territory
without the permission of thatstate. Of course,
sovereignty concerns are notalways anissue, since
anindividual may be apprehended on the high seas
or with the cooperation of the state where the
individualis found. Second, in all cases, the trans-
ferring state mustrespect and protect the human
rights ofthe individual being transferred once that
personistakeninto their custody. Thisrequires, at
minimum, thatthe transferring state actin accor-
dance withthe principle of legality, meaning thatthe
apprehension musthave abasis in established law,
and thatthe apprehension mustnotamount to
arbitrary deprivation of liberty under international
humanrights law. Thisis especially relevant for
individuals apprehended and sent to CIA “black
sites” or foreign interrogation centers, where no
procedures whatsoever are in place to check
againstarbitrariness of detention. Finally, while
international law in this area isnascent, a procedural
rightto challenge transfer before it has been ef-
fected has been clearly enunciated by anumber of
international bodies. Thisrightrequires states to
providea forumin which the individual facing
transfer can access aneutral decision-makerto
articulate his or her challenge to the contemplated
transfer. The scope of this challenge hasnotbeen
clearly articulated, butataminimumitincludes the
procedural right to make outa claim of non-
refoulement. Althoughthis may soundlikea
simplerestatement ofthe earlier substantive rule
againstreturnto arisk oftorture, thisisin facta
rightto aspecific procedure—one that would allow
theindividual himselfto articulate his subjective fear
of mistreatment—and not one in which the transfer-
ring state determines, ex parte, whetherarisk exists
ornot. Itisup to the transferring state to determine

whether this challenge should be heard by a tradi-
tional court, an administrative body, or some other
neutral decision-makerauthorized by law, butinall
cases, thereview available must be conducted by a
body thathas beenregularly constituted and which
is governed by transparent procedures.

Until and unless the United States complies with its
humanrights obligations when carrying outinformal
transfers, itis flouting international law. What was
once aninformal process designed to bring
scofflaws within the reach of justice hasbecome a
process aimed attaking individuals outside therule
oflaw.

Margaret Satterthwaite is an assistant professor
of clinical law at the New York University
School of Law, the Faculty Director of the Root-
Tilden-Kern Program, and co-Chair of the
Human Rights Interest Group of the American
Society of International Law.

Transferring Suspected . . .

Continued from page 1

United States being at war with that country, the
CIA’sactionwould almost surely violate the other
country’slaw. Thatillegality cannotbe defined
away. The snatch would constitute kidnapping or
abduction orsomethingsimilarlyillegalunderthe
other country’s laws and would probably violate
treaties and customary international law.

So it should not come as a surprise that the CIA’s
snatches of two suspects, as alleged in Italy and
Germany, have led to indictments against dozens of
CIA personnel and to condemnation from the
European Union and other groups. AbuOmar, an
Egyptiancleric, says he was sweptin 2003 from his
politicalasylumin Milan, Italy, then transferred to
Egypt. Khaled El-Masri, a German of Lebanese
origin, says he was abducted at the end 02003
duringatrip to Macedonia when he was taking time
away from his family, then transferred to Afghani-
stan. Both men claim they were tortured during
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confinement. Abu Omarwasreleased from Egypt
in2007,uncharged. Masri wasreleased in Albania
in 2004, alsouncharged. For the moment, Abu
Omarhasnotbroughta civil suitagainstthe United
States, and Masri’s suit was shut down after the
United States asserted the state secrets privilege.

On these two cases, the CIA may havereceived
permission from local authorities for the snatches.
When the CIA has such consent—express or
implied—the analysis becomes complicated. For
AbuOmar and Masri, the analysis mustdelve into
the intricacies of Italian law or German law or the
law of any other country involved such as
Macedonia. Under those laws—which are beyond
the expertise of most American lawyers—one
should ask whether another country’sintelligence
service (or some entity other than the courts or
magistrates) may excuse or justify what would
otherwise be akidnapping. A principled argument,
soitseems, mightbe made that the involvement of
anotherintelligence service, rather than authorize or
decriminalize the snatch, merely adds another party
toaninternational conspiracy.

Thelegality ofthe second step inrendition, the
transfer of the suspectto another jurisdiction, is
complicated. Whenanalyzingthatstep,itisa
disservice to pretend that commander-in-chief
powers solve allriddles or, at the other extreme, to
display atotal bias againstall transfers. Instead,
reasonable people must muddle through the an-
swerstodifficultquestions.

One question, assuming the Convention Against
Torture (CAT)isnotcompletely self-executing, is
whetheritsrelevant provisions have been incorpo-
rated into American law. Article 3 ofthe CAT
states thata signatory, based on a totality of cir-
cumstances, may not transfer a person to another
jurisdiction ifthere are substantial grounds for
believing thathe or she will be tortured there. The
Senateratified the CAT on the understanding that
“substantial grounds” means more likely thannot,
but, for purposes of incorporation, Senate ratifica-
tiondiffers from legislation passed by two houses of
Congress and signed by the president.

Another question is whether the American law
which has been incorporated applies to the CIA.
Asrequired by statute, some American agencies
haveissued regulations thatadopt the more likely
than not standard for their transfers. That standard,
forexample, applies to immigrationremovals. But,
eventoday, we cannot tell whether the CIA has
issueditsownregulations. John Bellinger, the State
Department’slegal advisor, has generally said that
the United States complies with Article 3, but, given
all the carve-outs in his statements, one cannot be
sure he includes the CIA.

There are more questions. Does Article 3 apply
only to transfers from American territory to another
jurisdiction? Thatis John Yoo’s argument, based
onaparallel to the Refugee Convention. He
argues, against the academic consensus, that the
CAT doesnothave extraterritorial effect. Ifthatis
true, the CAT would not affect transfers from one
pointoutside American jurisdiction to another point
outside American jurisdiction. By thisargument, as
long as the CIA keeps its prisoners outside the
United States it would not have to worry about the
CAT. (Butwhere does Guantanamo fall in this
inside/outside dichotomy in light of the Supreme
Court’sdecision thatnon-U.S. citizens at
Guantanamo have access to American courts?)

Those opposed to extraordinary rendition—from
the humanrights community and elsewhere—often
definerendition as a transfer in which the sending
country knows that the suspect will be tortured in
the receiving country. The opponents presume to
know the CIA’s motives, always setting them in the
darkestterms. The suspectis transferred not
because the receiving country has more interroga-
tors who speak his language, notbecause the
receiving country has a greater interest in him. No,
the opponents say, the suspectis transferred
because the CIA wants him tortured and its officers
are not willing or able to do the dirty work. Thatis
too categorical, though.

Pragmatists, different from both Y oo and the human
rights community, take toward the middle. Their
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analysis focuses on a particular transfer. Case by
case, they work in a wide space between total
approval and complete condemnation. They know
that prisoners, including suspected terrorists, are
transferred all the time from cellsto cells, from
states to states. Just so, the legality ofany one
transfer depends on atotality of the circumstances.

One type of transfer, extradition, suits a preference
forthe formal. These transfers are done according
totreaty, involving apair of courts and foreign
ministries inthe sending and receiving countries.
Evensso, extradition does not guarantee that the
prisoner will be treated properly inthe receiving
country. Extraditionis notthe only way to transfer
asuspectunderthe law.

From Guantanamo, prisoners are sometimes
released to theirhome countries. This type of
transfer, strictly speaking, isnotan extradition. The
courts are notinvolved, and negotiations related to
these transfers are conducted between the United
States executive branch and the executive depart-
mentin thereceiving country. Forsuch transfers,
United States officials claim to do their best to
comply with Article 3 ofthe CAT. Asaresult, the
pragmatist should concede that transfers from
Guantanamo are neither per selegal nor per se
illegal.

Onclose calls, assurances from the receiving
country and post-transfer monitoring by the sending
country (or by third parties) may make a difference;
the assurances and the monitoring may tilt the
balance toward legality. Ontransfers from
Guantanamo, John Bellinger has made clear that
assurances fromreceiving countries are an impor-
tant factor. Often, these assurances are detailed
and inwriting. Less hasbeen said, however, about
any monitoring of prisoners after their transfer.
Conceivably,ifthe Defense Departmentand the
CIA were committed to making sure prisoners are
nottortured inreceiving countries, they could
implementaprocess of open (and secret) monitor-
ing.

Inanswering specific questions aboutrendition,
extreme positions are off the mark. Sometimes the

CIA doesnothave substantial grounds thata
suspect will be tortured upon transfer. For ex-
ample, when the CIA released Masri, it was
unlikely thathe would be tortured—whetherin
Albaniaorin Germany. Masri wasreleased, notin
response to an extradition request, but by the most
informalmeans. His earlier transfer to Afghanistan,
to be sure, may have been a problem, but his
release in Albania with the idea that he would make
his way back to Germany was less of aproblem.

The CAT standard, to be more specific, does not
precludeatransferifthereisjustaslight possibility
oftorture. That would be unrealistic; no matter
where aprisoneris held, he isnot one-hundred
percent safe from abuse. No doubt, mistreatmentis
more likely in secret sites than in monitored facili-
ties. Accordingly, the CIA did decrease the
possibility of torture when it transferred fourteen
high-level terrorists from secret prisons to
Guantanamo in 2006. Those transfers, including the
presumed mastermind to the 9/11 attacks, im-
proved the situation for the prisoners. Pure posi-
tions aside, who would prefer that the CIA leave
Khalid Sheikh Mohammed and company in secret
sites rather than transfer them to aknownssite by
“irregular”’ means?

Inall, I try not to minimize the abuses or the poten-
tial forabuse. Some transfers should be off limits.
Forexample,ifMaher Arar’s allegations are true
thathe was tortured after transfer to Syriaand if the
United States again takes control of this Canadian
citizen, itis difficult, ifnotimpossible, to justify
another transferto Syria. Evena full range of
written assurances from the Syrians and intrusive
third-party monitoring after transfer is probably not
enough to comply withthe CAT in Arar’s case.

Some transfers, atone pole, are clearly illegal.
Some, atanother pole, are clearly legal. Yes, from
time to time, there are easy cases. Otherwise, we
muststruggle with choices of morality, policy, and
legality that occur in the daunting space between the
twopoles.

A. John Radsan is an associate professor of law
at William Mitchell College of Law, the Founder
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and Director of the National Security Forum,
and a former federal prosecutor and assistant
general counsel at the CIA.

Satterthwaite Replies

Inhis opening essay, John Radsan addresses some
ofthe moral, political, and legal aspects of extraor-
dinaryrendition. Iamin fullagreement with Profes-
sor Radsan thatrigorous legal analysis is essential to
thisdiscussion. Whatis missing from his essay,
however, is one of the critical components of such
ananalysis: consideration of the humanrights ofthe
individual facing transfer. By includingcontrolling
humanrights law in the analysis of rendition, the true
problems with the program are unveiled.

First, Professor Radsan suggests that critics of the
rendition program have imputed evil motives to
U.S. officials who design, approve, and undertake
rendition operations.  agree thatsome critics of
renditionengage insuch over-simplified vilification.
Professor Radsan’s pointis that this critique is
unavailing because we cannot know the motives of
the officials engaging in the program. Infact, these
motives and intent could not be less pertinent.
Under humanrights law, the mostrelevantrule—
that prohibiting refoulement—prevents transfers to
countries where individuals are ata substantial risk
oftorture. Thetestis objective: what mattersis
whether a transfer is carried out in the face ofa
significantrisk, not whatthe country may have

intended or hoped would befall the detainee once
heisdelivered to the receiving state (whether good
orill).

Second, Professor Radsan suggests that those who
oppose informal transfers are placed inamoral bind
when they are forced to oppose transfers like those
ofKhaled E1 Masri out of secret detention in
Afghanistan. Thiscritique arises froma failureto
take into accountthe humanrights argument con-
cerning the entire program—that the U.S. would
never face quandaries such as how to lawfully
transfer a detainee back to his country of nationality
haditnotabducted and secretly detained him
contrary to hishumanrights. The fact thatthe entire
operationisunlawfulunderhumanrights law—from
the moment ofabduction through the secret deten-
tionand final informal transfer—means thathuman
rights advocates often focus most attention on the
transfer into the program rather than the informal
transfer out of it.

Beyond these straw men, Professor Radsan’s main
argumentexplores some ofthe legal limits on
extraordinary rendition. Here we agree on several
points, though we differ on the consequences.

First, limits are imposed through the public interna-
tional law rule thata state may notuse force on
another state’s territory without the host state’s
consent. Professor Radsan thus correctly concedes
that CIA “snatches” carried out within a foreign

Continued on page 8
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Continued from page 7

state without the consent of that state’s authorities
willbeillegal. Wetherefore agree thatthe kidnap-
ping of Abu OmarinMilan wouldbeillegal ifthe
governmentofItaly did not consentto the action.
Where I disagree, however, is in the impact of the
state’s consent or cooperation on the legality of the
actionunder international law. The hoststate’s
consent willnotbe sufficient—onits own—to
removeany illegality inherentinan extraordinary
rendition, since another set ofrules is binding on the
United States: international humanrights law. In
otherwords, itdoes not matter whether Italy has
consented to the abduction and rendition of Abu
Omarifthat““snatch”-and-transferamountstoa
violation ofthe detainee’s humanrights. AsI
demonstrate in my opening essay, when a detainee
isabducted without any due process and trans-
ferred to alocation where he faces asignificantrisk
oftorture, the operationisillegal.

Professor Radsan also examines the restrictions
placed on CIA “snatches” and transfers pursuant to
domestic U.S. law implementing international human
rights standards (i.e. limits imposed on agencies’
actions pursuant to the Congressional statute that
implements Article 3 ofthe Convention Against
Torture). Professor Radsan appears to concede
that certain “snatch”-and-transfermissions would
berenderedillegal ifthe CIA had promulgated
regulations applying Article 3’srule against transfer
toarisk of torture. Since the agency has not
implemented the rule, he suggests, and because the
treaty isnot self-executing, there are no such limits
emanating fromthe CAT. There are two problems
with thisargument. First, from the perspective of
domestic administrative law, the CIA’s failure to
promulgate regulations does notexempt it froma
bindingrule. Therelevantstatute instructsall
“relevantagencies” to promulgate regulations
enforcing Article 30f CAT. Asoneofthose
relevantagencies, the CIA’s failure to implement
regulations actually compounds theillegality ofthe
agency’sactionsin carrying outan extraordinary
rendition. Second, the question of whether a treaty

is self-executing ornotis adomestic law question
that does notresolve the matter of the treaty’s force
vis-a-vistheratifyingstate. Indeed, international
law is largely agnostic as to the methods by which a
treaty is made effective in the domestic law ofa
state; what matters is that the treaty is binding on all
organs of the state, whether or not the state has
effectively implemented the treaty. CAT Article 3 is
therefore binding on the CIA as a matter of public
international law despitethe agency’s failure to
implementregulations pursuantto federal statute.

Finally, Professor Radsan explains that the criminal
law ofthe host state where a “snatch” occurs may
excuse otherwiseillegal activities. Thelocal law of
acountry like Italy, forexample, where Abu Omar
was abducted, may countenance a defense of
necessity asajustification forcommitting the
otherwise criminal act ofkidnapping. While we
agree on this point, I disagree thatthe analysis ends
there. Evenif CIA agents and their local counter-
parts benefit from the application ofa domestic rule
oflaw excusing criminal acts in cases of national
emergency or statenecessity, the international
humanrights law protecting the detainee himself—
i.e.theright of Abu Omar to be free from abduction
and transfer to arisk of torture—still has force.

Insum, by failing to consider international human
rights law, Professor Radsan implies that it does not
exist—orat leastthat it does not matter. Human
rights law is concerned with the rights of the indi-
vidual being “snatched” and transferred, and itis
thus central to determining whether renditions are
eitherlegal ormoral.

Radsan Replies....

As much as our moderator has tried to focus us on
irregularrendition, a debate about national security
tends to evolve (or devolve) into different interpre-
tations ofthe Constitution. Such debates take us
back to first principles which have not been synthe-
sized into a grand unified theory. Thus, two law
professors, as delegates of sorts for opposing
branches of our government, have accepted an
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invitation to struggle toward an appropriate process
fortransferring people from onejurisdiction to
another.

Because Professor Satterthwaite and [ start from
different points or because we give different weight
to conflicting values, in the end, we may be both
rightaboutirregular rendition eventhough we have
said very differentthings.

So, tostart, the good news is that not everything
between usis discord. Professor Satterthwaite and
Ioverlap on the appropriate references in assessing
the legality of irregular rendition. We both take into
consideration Article 3 ofthe Convention Against
Torture and the 1998 Foreign A ffairs Reform and
Restructuring Act(FARRA). Weboth agree that
American authorities should nottransfera prisoner
whenitis more likely thannot thatthe receiving
country will torture himor her.

Professor Satterthwaite, unlike me, delves into the
International Covenanton Civil and Political Rights
(ICCPR), something she claims not only precludes
transfers when there is a significantrisk of torture
butalso when thereis asignificantrisk ofalesser
form of mistreatment called cruel, inhuman and
degrading treatment. Even so, Professor
Satterthwaite concedes the possibility that the
ICCPR has “notbeenimplemented domestically;”
the ICCPR’s ban on transfers to countries that
torture is, at most, “implicit” to that treaty. Butlet’s
not quibble too much about one reference.

The greatest distance between Professor
Satterthwaite and me concerns the value of assur-
ances from the receiving country thata prisoner will
be properly treated upon transfer. Our disagree-
menthasseveral levels.

First, while she believes that assurances have been
empty promises, [ believe that assurances, some-
times sincere and real, can make a difference on
closecalls. Second, while she seems to suggest the
assurances will always be negotiated between
diplomatsinthe sending and receiving countries, [
recognize thatthe negotiations canalso involve law

enforcementand intelligence services, entities she
may trusteven less than the foreign ministries.
Third, for assurances to be effective, she says they
“mustbe followed by effective post-return monitor-
ing.” But, inmy view, assurances and post-transfer
monitoring are separate tools formaking anirregu-
larrendition legal. In short, I donotalways com-
bine the two tools. In some cases, assurances, by
themselves, may tiltthe balance toward legality. In
other cases, post-transfer monitoring, by itself, may
be enough. Andinother cases, acombination of
the two tools may be enough—or still notenough.
Somuch depends on the circumstances, much more
apparent to Executive officials thanto two law
professors. Fourth, perhaps at the bedrock of our
dispute, she does not trust our Executive branch
withoutexternal checks.

Atonepoint, Professor Satterthwaite states that the
assurances “mustbe subjectto judicial review.”
Elsewhere, she states that the transferring country
may choose among “atraditional court,” ““an
administrativebody,” or “some other neutral
decision-maker.” In either statement, sheis clear
thatshe does not want Executive officials, without
some external review, to be making determinations
about the risk of torture or cruel treatment. Asa
result, our disagreement about assurances plays into
separation of powers.

Evenifweagreed thatirregularrenditioninvolvesa
shared power, we may still disagree on whether
congressional actions, so far, support or take away
fromthe president’s authority. Such disagreement
explains the Supreme Court’s dissonance on other
national security issues, whether it was the detention
ofaU.S. citizen as an enemy combatant (Hamdi v.
Rumsfeld) or the procedures for military commis-
sions at Guantanamo (Hamdan v. Rumsfeld). The
Authorization for Use of Military Force (AUMF),
passed days after 9/11, saved the Bush administra-
tion in Hamdi, but not in Hamdan. Now, while the
Supreme Courtissilentonirregularrendition, the
Bush Administration may be using the AUMF,
mixed inwiththe CAT and FARRA, tojustifyits
policies.

Continued on page 10
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Still, some things are clear to both Professor
Satterthwaite and me. External checks, suchas
congressional oversight committees, help ensure
thatthe CIA staysinline. The tension between
secrecy and democracy can be reduced. But,
contrary to what she says, justbecause Executive
officials sometimes act withoutan external check
doesnotnecessarily mean they have descended
into lawlessness and immorality. Those officials,
justas legislators and judges, swear to uphold the
Constitution. Indeed, in a few cases, the Constitu-
tionisexplicitaboutthe president’s unfettered
power. One example is the power to pardon
offenses. Similarly, does Professor Satterthwaite
agree thatthe president has an area of unfettered
power in conducting our foreign policy and in
serving as our commander-in-chief? To be more
specific, would she call on Congress and the courts
to second-guess where American generals have
placed tanks and troops on a battlefield? Probably
not. Therefore, the debate can be reduced to
choosingacategory forirregularrendition.

Professor Satterthwaite and I, in effect, are trying to
decide whetherirregularrendition fits within the
president’s core powers or whether renditionis an
area of shared power with Congress and the courts.
Inall, we are affected by temperament as much as
by text. To be sure, the principles of due process
do constrain the president most in transfers ofa
U.S. citizen or in transfers of anyone from within
U.S. territory. Quite different, however, is the
CIA’sreported practice of irregular rendition,
which seemsto apply only tonon-U.S. citizens held
outside U.S. territory. There, due processreigns
less supreme.

Sothe debate aboutirregular rendition spins toward
theology. Some have blind faith about the practice;
others are extreme atheists; most are somewhere in
the middle. One professor does nottrustthe
president, guided by the rule of law and advised by
political appointees, professional bureaucrats,

inspectors general, and lawyers, to do the right
thing. Another professor, suspending hesitations
and doubts, does.

John Yoo and Jesse Choper Debate
the Military Commissions Act’s
Restraint of Habeas Jurisdiction

(transcript of remarks)

PROFESSOR YOO: Jesse and I are going to talk
aboutthe Military Commission Act. Thiscomes from
adialogue that we both wrote together for the Califor-
nia Law Review. It’s an effort to restore the idea of
writinga Socratic dialogue between two people about
this basic question of the power ofthe courts toreview
federal questions, and the power of Congress to
removeit.

1l just start my opening salvo by saying, to me, it
seems thatthe Congress strippingjurisdiction ofthe
courtsisreally justan efforttorestore the law to the
way it was before 2004. Before 2004, the federal
courts had never heard a case in habeas corpus, or
any otherkind of federal cause of action, by anenemy
combatant who was held outside the United States.
The only exceptioninvolved American citizens, who
always had therightto challenge their detention by
their governmentwhenever or wherever they are held.
Butenemy prisoners who were fighting againstus in
war had never had that right of access to the court
system. SoIthink whatwastherevolutionary change
wasnot Congress’saction [inthe MCA]butthe Court
[in Rasul] for the firsttime saying, no, we’re going to
exercisethatkind ofjurisdiction whichis traditionally
used in the criminal process to test the legality of
criminal prosecutions and convictions. Thenyouhad
this two-year go-around between the courts and
Congress, where Congress has been trying to change
therule back to what it was before the Rasul decision.
I think it’s perfectly within Congress’s powers to
correctmistakes and errors by the Supreme Courtin
thatway.

DEAN CHOPER: I'want to begin with one general
point. The question of the reach of federal habeas
corpus, at least to this point, has more or less been
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dependent on the reach of the habeas statute. So
when we say that habeas corpus extends to a particu-
lar situation, we mean thatthis is the way the Courthas
interpreted the statute. The extent to which the
Constitution may require this is largely uncharted
territory.

The law always was that the federal courts have
habeas jurisdiction over anyone who is detained
within the “sovereign territory of the United States.”
So, for example, in the second world war, Japanese
General Yamashita was tried in the Philippines by an
American courtmartial. He challenged his conviction
by awritofhabeas corpus. Helost on the merits, but
the Court heard his petition because the Philippines
was an American possession, and thus was within the
sovereign territory of the United States.

Inmyjudgment, the Courtneeded no correction after
Rasul. I1thought the Court made only atiny move in
that case. Itheld in effect that Guantanamo was the
functional equivalent, de facto, of sovereign territory
ofthe United States because of the lease agreement,
which the Court found gave the United States “com-
plete jurisdiction and control.” This was a lease in
perpetuity. That’salongtime, and thelease gave the
U.S. total power to exclude Cuba from the property.
Cuba has respected that. This may not be de jure
sovereign territory because Cuba continues toownit.
Butwith ownership like that, it seems tome thatit was
de facto U.S. territory. I think the big step taken by
Congress in the MCA and the Detainee Treatment
Act was to try to repeal jurisdiction which, in my
judgment, was effectively always there under the
federal habeas statute.

PROFESSOR YOO: Letmerespond briefly atthis
pointabout Guantanamo Bay. First, Cubadoes own
Guantanamo Bay and could kick the United States
out. Wemightbe able to sue it fordamages, justlike
youwould withabreach of contract, butit’snotasif
the territory belongs tous. There’s also a case that’s
very similarthatthe Supreme Courtdecided attheend
of World War II called Johnson v. Eisentrager,
where the United States detained and then ultimately
tried by military courtand convicted and imprisoned a
German on an American military base in occupied
Germany. Inthatcasethe detainees gotall the way to

the Supreme Court seeking a writof habeas corpus.
Andinthatcase the Supreme Courtsaid thisis outside
the territory of the United States; we’re not going to
hear a habeas corpus petition. If you want to talk
abouteffective jurisdiction and control, the United
States’s authority in Germany in 1950 was much
greater than whatitis in Guantanamo Bay today. The
nation of Germany did notexistin 1950. Those of you
who may be World War Il buffs may remember that
the government of Germany was extinguished at the
end of World War Il, and the United States was the
effective sovereign inthe American occupied zone of
Germany until the United States allowed Germany to
restore itselfas anation. I don’tthink there’s much
difference actually between the Eisentragercase and
what Guantdnamo Bay istoday. [ think the Supreme
Court just decided to change the rule. That’s its
prerogative.

[But] let’sacceptJesse’sreading of the statute. It’s
still the case, it seems to me, that Congress has the
authority to control the jurisdiction of the federal
courts. [fCongress wants to limit the jurisdiction of
federal courts over some classes of cases, ithas that
authority. Itexercised thatauthority during the Civil
Warinacasethat’salittle bitlike this one. Inthe Civil
War, there was a case called Ex parte McCardle,
where apersonheld by Unionauthorities after the end
ofthe Civil War for insurrection--attempting to over-
throw legitimate government--was detained. He was
acitizen on American territory. Hebroughtawritof
habeas corpus. He got all the way to the Supreme
Court. Heargued his case. In between argument of
the case and the final decision, Congress passed a
statute saying there’s no jurisdiction in the Supreme
Courtover this case. Andthe Courtthen heldithad
no jurisdiction or authority to hear that case, and
dismissedit.

DEAN CHOPER: I'mperfectly willingto accept that
Congress may regulate the jurisdiction of the federal
courts. Butthere are constitutional limits to all con-
gressional power. Thatis the uncharted territory that
we’re going to talk about. It is true that Article 111
grants the Supreme Courtappellate jurisdiction sub-
jectto exceptions or regulations that Congress may

Continued on page 12
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make. Italsoprovides for federal courtsif Congress
setsthemup. Sotheoretically, youcansay Congress
may change its mind aboutall the federal courts, take
themaway, and also make exceptions to the Supreme
Court’sappellate jurisdiction respecting cases from
state courts--so many exceptions thatnothing is left.
ButIdon’tthink thatis what the Constitution permits.
The Court decided McCardle in the context of the
existence of another route to get to the Supreme
Court. Indeed, a few years later a case came to the
Supreme Court making a constitutional challenge
similarto McCardle’s and the Courtupheld its juris-
diction because the case arose as an original writ of
habeas corpus filed in the Supreme Court, and
Congress had not eliminated that form of jurisdiction.
So there was another route to judicial review that
McCardle could have, buthad not, pursued.

In both the DTA and MCA, Congress cut off all
Article Il review subjectto certain exceptions. And
that’s the question. My own position is that, at a
minimum, anyone who is under executive detention--
and that’s what we re talking about at Guantanamo-
-usually has the constitutional right to some review by
an Article Il court--in contrast to amilitary commis-
sion, becausethat’s an Article I court. The judges of
military commissions are selected through a totally
different process. If the president doesn’t like the
decisions thatthe members of the military commission
make, they may be fired. (This could happen, you
know, even in respect to US attorneys). So I think
persons detained by the executive are ordinarily en-
titled to somereview by an Article Il judge, a person
withalifetime appointment who canrender indepen-
dentdecisions.

PROFESSOR YOO: Well, I think that’s Jesse’s
position. I would say that’s probably the majority
opinionamongstmostacademics in the law schools of
America today. It is not consistent, as with most
anythingmostlaw professorsagree today, withreality.

It’s never been the case that federal courts have
jurisdictionover every question arisingunder federal
law whenthose laws benefitindividuals. Today we’re

familiar with federal question jurisdiction: that the
courtsexercisejurisdiction overevery questionarising
under federal law. The statute providing thatjurisdic-
tiondidnotexistuntil 1875. So, forthe firsthundred
years of the republic there was no general right to go
to federal courtto have every question of federal law
adjudicated. Stilltoday there are areas where thereis
no full federal court jurisdiction over federal issues.
Takethediversity statute. The federal diversity statute
clearlyisanarea where federal courts donotexercise
the full authority that you would think it might have
under the Constitution if you were to take a broader
view.

Tonarrow the point to executive detention, it’s also
notthe case thathistorically the United Stateshas ever
allowed its courts to grant full rights to people when-
ever held by the Executive Branch. Think about
World War II. In World War I, the United States
detained over one million prisoners of war. There are
no cases ofall those prisoners of war bringing habeas
corpus challenges in federal courts. In fact, many
hundreds of thousands were brought back to the
United States for detention. There were camps in
California. It’s remarkable if you ever look at the
history of these camps. [ wasn’t aware of it until I
started looking at that subject, but there were these
German prisoners in camps in California where they
were treated very friendly. They were allowed to
check themselves out during the day and on their
honor were expected to come back at night, and they
would performjobs during the day. They were very
loosely guarded. None of them were granted habeas
corpus petitions seeking theirrelease.

Thereal issue is that these writs of habeas corpus--
rights over federal jurisdiction which are so important
to our criminal justice system--are really unknown
when the United Statesisat war. Think aboutthe Civil
War. Under Jesse’stheory, every prisoner inthe Civil
Warshould have been able to bring a writofhabeas
corpus. Every person captured in the Civil War was
an Americancitizen; Lincoln’s wholetheory was that
they could notsecede and give up their citizenship.
There areno cases of them bringing and successfully
winning writs of habeus corpus.Lincoln suspended
the writof habeas corpus on his own, but even after
the end of the Civil War they were not permitted to
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bring or seek writs of habeas corpus. The courts did
not return and say that’s unconstitutional. Rather,
especially in war time, Congress has this authority
whichithasused to ensure thatour own civilian courts
arenotusedagainstus, asaprivate forum for prisoners
to try to win their release.

DEAN CHOPER: Itiscertainly true thatmy view is
inthemajority amongacademics. Indeed, “the major-
ity” putsitmildly. Butlalsothinkmy viewisthatofthe
majority of the present members of the United States
Supreme Court. Perhaps not every aspect of it, but
surely some of'it, as the Court held about four years
ago in the Hamdi case. Hamdi was an American
citizen being held as an enemy combatant— not a
prisoner of war. I’ll call him an unlawful enemy
combatant. He was captured in Afghanistan and
broughtto Guantanamo. Whenitwasdiscovered that
he was an American citizen, he was transferred to the
United States. Hamdi claimed that he had nothing to
do with the Taliban.The Court held that the Due
Process Clause gave him some right to challenge his
detention. Eightjustices ofthe Supreme Courtruled
against the government. Only Justice Thomas dis-
sented.

Itis certainly not my view that there is a constitutional
rightto an Article II1 judge for every question arising
under federal law. It’s perfectly plain that Congress
has substantial regulatory authority over the federal
court system. We are not talking about a diversity
case, or a statutory interpretation case. It is an
individual constitutional rights case. Further, [ wantto
say that ’'mnottalking about every executive deten-
tion. Thereare differentkinds of detentions. So faras
prisoners of war are concerned, [ would notchange
the rule one bit. A conventional prisoner of war,
captured on the battlefield, who has concededly been
fighting againstus, hasnorighttoreview inafederal
court. Such persons are protected by the Geneva
Conventions, and by the laws of war, and by various
othertreaties. Thatmeans two things. Firstofall, they
can’t be interrogated. We’ve all seen the movies:
name, rank, and serial number. That’sall they haveto
reveal. Butno one takes the view thatthat’s all that’s
being done to the persons being detained on
Guantanamo. Indeed, the justification for some of
these detentions is getting information from those

incarcerated. They are clearly not your ordinary
prisoners of war.

The second category contains persons being tried for
war crimes, whichmeans they couldend up in prison
after the trial. I would grant these defendants some
righttoreview by an Article Il judge. My view s that
this is guaranteed by the Due Process Clause, bol-
stered by the habeas corpus provision. [ know ofno
case apart from the World War Il ruling in Johnson
v. Eisentragerthatstands in opposition. Butthisis 60
years later. Many Supreme Court decisions have
beenhanded down since then that disagree with those
decided more than a half century earlier. 1 am
persuaded that a majority of the present Supreme
Courtwould likely follow my position.

One last category involves people who are not con-
ventional prisoners of warand who arenotbeing tried
foranywar crime. They are simply being detained but
claimnotto beunlawful enemy combatants. Thereare
anumber of people claiming that. Inrespectto these,
['would distinguish between aliens and citizens, and
between whether or not they are in the United States-
-although I’d put Guantanamo, as [ have said, within
the territory of the United States. My approachwould
bethat American citizen inthis category havearightto
some Article [l review on the issue of whether they
are unlawful enemy combatants. The Court held in
Hamdithatthatisaconstitutional right. [ would extend
Hamdi one step to aliens who are within the territory
ofthe United States. Although thisis surelynot found
inthe explicitlanguage of the Constitution, as Johnson
v. Eisentragertells us, and although this may never
havebeen considered by the Framers, itdoes seem to
me to be the proper rule.

PROFESSOR YOO: This debate is very useful
because Jesse’s very honest, and when you debate
with alot of people about the subject, they will say
there should be rights for [the detainees, but] they
never explain where the right comes from. Jesse is
being honest and resorting to the last refuge of the
academic scoundrel, whichisthe Due Process Clause.
Thatis, ifthere’s something youthink isn’tright, where
else are you going to find it? Where do you find the
right to privacy, the right to abortion, or other non-

Continued on page 14
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textual rights recognized by the Supreme Court? It’s
got to be the Due Process Clause. At least Jesse’s
being openand honestand saying he’s not pulling this
principle fromthe cases; he’s pulling it from the same
place the Court has found a great number of other
made-uprights.

Let’s look and see whether this comports with our
notions of due process, because if youtakealook at
the Court’s jurisprudence, itsays that the Due Pro-
cess Clause ought to be interpreted in terms of what
Americans historically and traditionally think ought to
be the process that’s due. Now [Jesse is] perfectly
right; POWs who traditionally are governed by the
Geneva Conventions never receive any right to a
hearing. The remarkable thing aboutJesse’s position
is, I think, for people who are illegal combatants--
people who actually violate the laws of war, who fight
the way the Al Qaeda does without wearing uniforms
orby launching surprise attacks on civilians--oughtto
getmore process than the prisoners of war who follow
allthelawsofwar. Youwouldsayifyouareamember
of AlQaedaand you’re anillegal enemy combatant,
youactually havearightto federal court. Ifyou follow
all the rules, you don’t get a right to federal court.
There is a sort of a strange incentive system that it
creates.

Historically, thishasneverbeen true. Enemy combat-
ants have existed for many years. The most well-
known example, pirates, were the classic sortofillegal
enemy combatants. If you think about the classic
nonstate fighters who waged war against the civilized
world, they received no due process historically. And
ifyouthink aboutit, how could you fightawarifthe
Due Process Clausereally applied toillegal enemy
combatants? Will we have a due process hearing,
either ex-postorex ante, to determine whether ornot
therewas enough evidenceto launchaHellfiremissile
fromadroneatacertaintarget? Isthatcovered by the
Due Process Clause? The Due Process Clause re-
quires compensationifthe police used force inappro-
priately. Will we have thatsame standard in the use of
forceif we’re at war? These are the reasons I think
mostpeople, mostjudges, historically recognized the

Due Process Clause just doesn’t apply at all to
wartime operations inaperiod of military conflict.

Idoagree with Jesse on this one point though, thatall
this history and traditionand practicemay provide little
basis for predicting what the justices are going todo in
the future. There are clearly, I think, four justices on
the Supreme Court — Stevens, Ginsburg, Breyer,
and Souter — who want to extend the Due Process
Clause and want to extend federal jurisdiction to the
activities of the government inthe war onterror. I think
it’s clear there are four justices who don’t. Andit’s
really Justice Kennedy in play, whonobody knows...
well, ’'m sorry, it’s not that nobody knows what he
wants to do because I think Justice Kennedy might
know, but I’m not sure he knows yet. Ever since
Justice O’Connor left the Court, Justice Kennedy has
movedinto themiddle and is casting votes sometimes
with the four liberals, sometimes with the four conser-
vatives. [thinkit’s quite unpredictable whathe’s going
todo, butI think, like Justice O’Connor, thishashad
the effect ofincreasing Justice Kennedy’s power on
the Court, and through the Court’s power, power
over national policy on the whole range of issues,
including global warming and abortionandsoon. So,
Jessemay beright. Jesse watches Justice Kennedy’s
votesmuchmore closely thenIdo. Itactually painsme
to look at them, but Jesse enjoys watching Justice
Kennedy’sactivities, so he might beright that that’s
what Justice Kennedy will do in the end.

Thereisthis otherissue wehaven’tgottento yet, which
isthe habeas corpusissue. Andit’s very interesting.
Iknew very little about this before [ wrote this article,
butapparently in American cases from the Marshall
Courton, the Courthas said that there is no constitu-
tional right to habeas corpus beyond that which
Congress has created, atleastas of 1789. Andso, the
question I think would be: in 1789, would the Fram-
ers--the people who wrote the first habeas corpus
statute--have thought that this rightextended toenemy
prisoners of war? I think that history shows that this
was not the case, that there is no historical record of
enemy prisoners having thisright under the habeas
corpus statutes either in England or the United States
at that time, so that there’s no habeas corpus right
that’s constitutionally compelled to allow these kinds
of lawsuits.

14 —



Vol. 29, No. 4

American Bar Association National Security Law Report

November 2007

DEAN CHOPER: It may be true that the Due
Process Clause is the lastrefuge of academic scoun-
drels. Butthatdoesn’tmean thatit’s the lastrefuge
only foracademic scoundrels—or only foracadem-
icsoronly forscoundrels. Firstofall, Iwanttobeclear
thatI suggestabigdifference betweenbeingheldasa
prisoner of war--for whom I give no Article 111
review--and being held in Guantdnamo. You can
neither prosecute prisoners of war for war crimes nor
interrogate them.

So, my approach is that the Guantdnamo detainees
get habeas corpus while prisoners of war don’t. But
who would youratherbe ifyou weressitting around in
an Americandetention facility? Would youwanttobe
aprisoner of war under the Geneva Convention, or
would youwould youratherbeasuspected Al Qaeda
member on Guantanamo? I hope the question an-
swersitself.

Ialsodiffer with John onanother point. I don’tthink
judges do agree that there is no constitutional right
extending some form of Article Il review to these
prisoners. I believe thatamajority of the present court,
and maybe more than a majority, does not agree.
Eightjusticesheld in Hamdithat the Constitution gives
an American citizen held asamember of Al Qaedaas
anunlawful enemy combatant a due processrightto
some sort ofhearing. Thatincludes justices at both
ends ofthe Court spectrum, with the only exception
being Justice Thomas. Justices Stevens and Scalia--
those are strange bedfellows--both said thatsomeone
held as anunlawful enemy combatant (whichmeans
that they have committed war crimes and are not
prisoners of war) can’tjust be held indefinitely. The
government musteither prosecute them orallow them
tobring habeas corpusunless there is asuspension of
the writ. We can talk about whether there has now
been a legitimate suspension. If you want, you can
evenread the article when itappears.

IagreethatI’'m goingbeyond that. Ithink five justices
would extend it to aliens and they’d extend it to
Guantanamo. Could youimagineifthe government
prosecuted someone there are and sentenced him to
death? Thisisnotasituationin which habeas corpus
has everbeen denied, with the exception of Johnson

v. Eisentrager, and I don’t believe they were sen-
tenced to death in that case. The Johnson decision
undeniably there, butsowas Plessyv. Ferguson. ’'m
quite serious aboutthat. Even Justice Scaliasaid that
Ex parte Quirin was not one of the best days for the
United States Supreme Court.

I want to say one more word about habeas corpus.
I don’t agree that the Supreme Court has held that
there is no constitutional right to habeas corpus
beyond that which existed in 1789. Ithink Johnand
I read the cases differently. John knows alot more
than I do about the history, but people who also know
agreatdeal aboutittake a directly contrary position
tothe very language that John cites. Butevenifwe go
back to 1789, I think it is true that habeas corpus
existed, particularly in the English common law, for
executive detention. Now was itexecutive detention
intime ofwar? NotthatI know ofanyway. ButIdon’t
know the opposite either.

John Yoo and Jesse Choper are members of the
faculty at Boalt Hall. Their debate occured on
April 5, 2007, under the auspices of the Federalist
Society for Law and Public Policy.
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In Case You Missed It ...

Staying current in the field of national security law is never easy. Every week there are significant new opinions,
statutes, indictments, reports, articles, and any number of other developments. Many of these items prompt coverage
in the major media outlets, but some fly beneath the radar. In an effort to assist practitioners and scholars in keeping
up to date with these events — and in particular to provide ready access to primary sources in electronic format —
Professor Robert Chesney of Wake Forest University School of Law maintains a listserv for professionals and
academics working in this area. “In Case You Missed It...," featuring selected posts from that listserv, will be a
recurring item on the back page of the National Security Law Report. Those interested in subscribing to the listsery
may do so by contacting Professor Chesney at robert.chesney@wfu.edu.

e  United States v. Holy Land Foundation (N.D. Tex. Oct. 22, 2007) - This material support prosecution
involving allegations that officials at a large charity knowingly funneled money to Hamas ended in a mix of
acquittal and mistrial. Prosecutors plan to retry the case.

e  United States v. Valdes Londono (S.D. Fla. Oct. 22,2007) -At much the same time that the Holy Land
Foundation prosecution came to an end, a defendant in Miami pled guilty to material support charges
based on allegations of attempting to assist a FARC official in entering the U.S. illegally.

e  United States v. Jawad (Military Commission) - Military commission prosecutors have sworn charges
against Mohammed Jawad in connection with a grenade attack on U.S. soldiers in Afghanistan. The
charge sheet, which will now be reviewed by the Convening Authority, is available here:
http://www.defenselink.mil/news/Oct2007/Jawad%20Charge%20Sheet.pdf

e  United States v. Qing Li (S.D. Cal.) - A grand jury has indicted a defendant on charges of violating the
Arms Export Control Act, based on allegations of an attempt to export accelerometers to China.

e Alhamiv. Bush (D.D.C. Oct. 2,2007) - Order granting injunction prohibiting the transfer of a Guantanamo
detainee to Tunisia (his country of citizenship) in light of the possibility that the Supreme Court in
Boumediene may strike down the jurisdictional provisions of the Military Commissions Act (MCA), thus
enabling the district court to consider Alhami’s claim that he faces an undue risk of torture if transferred.
Such claims are barred by the MCA, and cannot be heard by the D.C. Circuit pursuant to the review
provisions of the Detainee Treatment Act (DTA).

e Boumediene v. Bush (Supreme Court) - The briefs in the Guantanamo detainee litigation (challenging the
MCA), including amicus briefs, are available online here: http://www.mayerbrown.com/probono/
commitment/article.asp?id=3706&nid=3193.

e Ruzatullahv. Gates (D.D.C. Oct. 2,2007) - Order prohibiting the U.S. military from transferring an Afghan
detainee from a U.S. facility in Afghanistan to the custody of the Afghan government, in light of
possibility that the Supreme Court’s eventual ruling in Boumediene might clarify whether the court has
jurisdiction over the detainee’s claims.

e Bismullahv. Gates (D.C. Cir. Oct. 3,2007) - Opinion denying government’s petition for rehearing of panel’s
earlier decision regarding the scope of the D.C. Circuit’s review under the DTA, but also clarifying certain
aspects of that earlier ruling. The en banc petition, in contrast, remains pending. The rehearing denial
opinion is posted here: http://www.scotusblog.com/wp/wp-content/uploads/2007/10/bismullahorder.pdf.
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