National Security Law Report

Editor’s Note: In this issue we present commentary on a range of interesting developments in the field of national
security law. First, we have Professor Julian Ku of Hofstra University School of Law and Professor Stephen I.
Vladeck of the University of Miami School of Law debating the merits of a little-noticed but immensely important
recent opinion. In Arar v. Ashcroft, 414 F. Supp.2d 250 (E.D.N.Y. 2006), the court dismissed a civil suit brought by a
Canadian citizen who alleged that the U.S. government caused him to be transferred to Syria in order to undergo
torture and other forms of coercive interrogation; the court held among other things that national security and
foreign policy considerations foreclosed consideration of Arar’s constitutional claims. We also present the views of
Professor Tung Yin of the University of lowa College of Law regarding developments in the case of Jose Padilla,
whose petition for certiorari recently was denied by the Supreme Court. Finally, we present an edited version of a
speech titled “Legal Policy in the Twilight of War,”” delivered by Dr. Philip D. Zelikow, currently Counselor at the
State Department and formerly Staff Director of the 9/11 Commission, at a recent Standing Committee breakfast event.

Why Constitutional Rights Litigation
Should Not Follow the Flag

JulianKu

Sincethe onset of the global war onterrorismin
2001, non-U.S. citizens have repeatedly asked
U.S. courtstorecognize and enforce their rights
underthe U.S. Constitution. Such claimshave been
broughtby aliens detained by the U.S. at overseas
basesorin Guantanamo Bay, Cuba. They have
alsobeenbroughtby non-U.S. citizensalleging they
have been“rendered” to foreign countries for
inhumane interrogation or detained insecret CIA
prisons. Suchclaimsraiseadifficult butabsolutely
essential legal question for the ongoing prosecution
ofthe global war onterrorism: Can U.S. courts
entertain lawsuitsallegingthatthe U.S.
government’sforeignpolicy actionsviolated the
constitutional rightsof non-U.S. citizens?

Oneofthe besteffortstoresolve thisdifficult
questioncanbe foundin U.S. District Court Judge
David Trager’srecentdecisionin Ararv. Ashcroft,
et.al. Inthatcase, Judge Trager dismissed a
complaintbyanon-U.S. citizen seeking damages
forviolations of his constitutional rightswhen he
was subjecttoan “extraordinary rendition” toa
foreigncountry.

Continued on page 2

Rights Without Remedies: The
Newfound National Security
Exception to Bivens

Stephen . Vladeck

Few stories—that we know of, anyway—are as
depressing areminder of justhow much the world
has changed since September 11 asis the tale of
Maher Arar. According tothe preliminary fact-
finding of the official inquiry conducted by the
Canadian government (the final reportis due out
later thisyear), Arar was detained in September
2002 while changing planeson hisway home at
New York’s Kennedy Airport, and after thirteen
daysofincommunicado detention under unpleasant
conditionsin New York, wasremoved to Syria,
where he had not lived since he was ateenager, so
that he could be detained and tortured by the
Syriangovernmentatthe directionand behest of
U.S. authorities. In Syria, he spentover ten months
incustody, suffering from mistreatment that makes
the reported Abu Ghraib transgressions sound
positively humane.

And yet, when all was said and done, Arar was
released and senthome; the U.S. government, it
would seem, no longer saw himasathreat.

Continued on page 4
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Judge Trager could nothave chosenamore difficult
setof facts, however, inwhich to take this position.
Unlessheisaremarkable liar, Maher Arar, the
plaintiff, hassufferedaterribleinjustice. Arar,a
dual citizen of Syriaand Canada, hasalleged thathe
waswrongly detained asasuspected terrorist
duringhistransitthroughthe U.S. and purposely
handed over to the Syrian government for interro-
gation. Ararthen chargesthathe wastortured and
abused during ten-month confinement before he

was finally released to the custody of the Canadian
government. Arar has become apublic symbol of
the abusesresulting inthe unofficial U.S. govern-
mentpolicy of “extraordinary rendition.” His case
was taken up by the Center for Constitutional
Rightswhichsued various U.S. governmentofficials
chargingthey are responsible for hisabuses.

The power of Arar’s case, both as a story of
individual sufferingandasapotentchallengetoa
highly controversial U.S. governmentpolicy, only
highlightshow difficultitmusthave beenfor Judge
Tragertodismiss Arar’s lawsuit. Although Arar
filed claimsunder afederal statute, the Torture
Victim Protection Act (TVPA), the bulk of his
claimsallege that histreatmentviolated his constitu-
tional right to substantive due process under the
Fifth Amendmenttothe U.S. Constitution.

These constitutionally-based claimswere invoked
by Arar pursuantto the Supreme Court’sdecision
in Bivens v. Six Unknown Agents to create
private causes of actions for plaintiffstobring claims
thattheir constitutional rightshad beenviolated.
Crucially for Arar, Bivens permits such private
lawsuits to be broughteven if Congress has not
passed legislation specifically authorizingsucha
private constitutional claim.

Because Bivensclaimsdisplace Congress’ tradi-
tional power to control the creation private causes
ofaction under federal law, however, the Supreme
Courthasasked courtsto consider “special factors

counseling hesitation” where aBivensremedy
wouldtrammel onamatter best decided by either
the Congress or the President. Thetraditional
dominance of Congress and the President over the
conductofforeign policy, as Judge Trager correctly
recognized, represents exactly the kind of special
situationwhere ajudicially-created Bivensremedy
wouldbe inappropriate.

For instance, the policy of “extraordinary rendi-
tions” that Arar isseeking tochallenge isnoteven
officially acknowledged by the U.S. government.
The merits of suchapolicy to render suspected
terroriststoforeign countriesinvolvesawide variety
of difficultconsiderationssuch asthe likelihood of
gleaning informationaboutafuture terroristattack,
the coordination of law-enforcementefforts, and the
relationship of the U.S. withavariety of foreign
governments. Evendefendingsuchapolicyina
domestic litigation (apolicy whichissupposedly a
secret) could underminethe efficacy of the U.S.
government’sforeignpolicy goals.

Ararand hisattorneys mightrespond by arguing
thatany U.S. government policy, no matter how
important, mustcomply with the restrictionsim-
posed by the U.S. Constitution. The protection of
the Constitution, it might be said, should follow the
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flag, at leastwhere the violation of fundamental
constitutional rightsisalleged.

Thisargumentis powerful, butitisnotirrefutable.
First, therightofaliensto invoke the Constitution
againstU.S. actions overseas has never received
unqualified, oreven qualified, supportfromthe
Supreme Court. Asapragmatic matter, thisis
hardly surprisinggiventhetraditional notionsofa
country’slaws being limited tothe territory of that
country.

Second, evenifsuch constitutional protections
extend overseasto non-Americans, the decisionas
to whether and how to enforce those rightsis not
solelyaquestionforthe U.S. judicial branch.
Whenand whether anindividual canbringaprivate
causeofactioninU.S. courts hastraditionally been
aquestion for Congress, not the courts, and Bivens
representsalimited departure fromthis standard
rule.

Finally, whenthe U.S. governmenttakesactions
abroadthatinvolve non-U.S. citizens, italready
facesapanoply of legal constraints. Firstand
foremost, any U.S. activity occurring inanother
country mustsatisfy the requirement of that
country’sdomestic laws. Moreover, U.S. govern-
mentactionsare also constrained by itsobligations
under treaties ithasentered and the various forms
of customary international law towhichitisbound.
Finally, inmany instances, the U.S. government’s
activitiesabroad are governed by the requirements
of federal statutory law. Inother words, whenthe
U.S.governmentactsabroad, itis hardly uncon-
strained by laws—notto mentionits political
relationswith other countries.

Adding constitutional limitationson U.S. actions
abroadviaajudicially created Bivensaction,
however, isradically different fromthese other legal
constraints. Unlikethe other kinds of legal limita-
tionsonU.S. foreign policy, constitutional require-
ments cannot be repealed, abrogated or modified
by adecision of the political branches of the U.S.
government. Congress canrepeal itsownearlier
statute or abrogate the domestic effect ofatreaty or

evencustomary international law. Butithasno
power to modify or adjust constitutional rights
recognized by domestic U.S. courts. Suchrights
arethe sole province of the courts.

Thejudiciary’ssupreme positioninthe interpreta-
tionand developmentof constitutional rightswould
alsorequire courtstoinjectthemselvesdirectly into
the supervision of certain aspects of U.S. foreign
policy. Ifcourtsrecognizedtherightofaliensto
bring claims for constitutional violations foractions
occurring overseas, courtswould have no choice
buttositin judgmentondecisions of the most
delicate and complex nature. Once recognized,
constitutional rights cannotbe repealed.

Forexample, Arar appearsto have avery strong
case forarguing that his constitutional rightswere
violated. Butbecause Ararwas intransitand never
officially entered United Statesterritory, finding that
Avrarhasenforceable constitutional rightswould
alsomeanextending constitutional rightstoall aliens
outside of the United States, including suspected
terroriststhatthe U.S. is currently attempting to
captureorkill. OnemightimaginethatU.S.
policymakerswould reasonably wantthe freedom
toactmore aggressively insome circumstances free
fromthe supervisionof courts. Butevenifthe
executiveand legislative branchesagreed, for
instance, toattack individuals such as OsamaBin
Ladenor Abual Zargawi, U.S. federal courts
would always be inapositionto overrule their
decisionsonthe basis of the Constitution.

All of these reasons suggest that Judge Trager was
rightto refuse to permit Arar to enforce claimsto
protectionunderthe U.S. Constitution foractions
taken by the U.S. governmentabroad. The U.S.
governmentmay very well decide thatallowing
alienstochallenge U.S. governmentactionsinU.S.
courtsisthe bestway to oversee and regulate the
conduct of the global war onterrorism. Butsucha
momentous decisiontosubjectalmostall foreign
policy activity toconstitutional litigationshould, as
Judge Trager recognized, be made by Congress.

Julian G. Ku is a law professor at Hofstra Univer-
sity School of Law.
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l. Bivens

Rewind, foramoment, to 1971. In Bivensv. Six
Unknown Agents of the Federal Bureau of
Narcotics, the Supreme Courtheld thatin certain
situations, the Constitution itself providesacause of
actionfordamages based on violations of constitu-
tional rights by federal officersacting under color of
theirauthority. Thatis, where Congress has not
provided astatutory remedy, victims of unconstitu-
tional governmental misconductmay nevertheless
sue for damages, as long as certain conditions are
met. Bivensitselfonly so held with respecttothe
Fourth Amendment, but later Supreme Court
decisions expanded Bivensto include suits for
violations of the Due Process Clause of the Fifth
Amendmentand the Crueland Unusual Punish-
ments Clause of the Eighth Amendment, and
suggesting Bivenswould alsoapply tothe First
Amendment.

Atitscore, Bivensisthe manifestation of one of the
most revered and hallowed norms of American law:
Ubi jus, ibi remedium—where thereisaright,
there isaremedy. Inthe context of Bivens, the
theory goesthat Congress cannotdeprive individu-
alsofaremedy forviolations of their constitutional
rightssimply by refusing to create one; the Constitu-
tionisself-executingand privately enforceable, at
leastwith respecttosome of the individual rights it
bestows.

ButBivensisnot justabout making victims of
constitutional violationswhole. Indeed, because of
the qualified immunity doctrine, federal officersare
seldom helddirectly liable evenwhere courtsdo
findaBivensremedy. Instead, as Chief Justice
Rehnquist observed justtwo months after 9/11,
Bivens’strue purpose “isto deter individual federal
officersfromcommitting constitutional violations.”

Notwithstandingits principled roots, Bivens has
beencontroversially received and consistently
narrowed. As Justice O’Connorexplainedin 1988,

the Courthassince understood Bivensto “include
anappropriate judicial deference to indications that
congressional inaction has not been inadvertent.
Whenthe design ofa Government programsug-
geststhat Congress has provided whatitconsiders
adequate remedial mechanismsfor constitutional
violationsthat may occur in the course of itsadmin-
istration, we have not created additional Bivens
remedies.” Thatis, where “special factors counsel-
ing hesitation” are present, a Bivenshas generally
beenheldtobeunavailable.

1. Arar

Relying largely on Bivens, Arar broughtsuitin
federal districtcourtin Brooklyn, alleging thatboth
his detention withinthe United Statesand his
removal to (and subsequentabuse in) Syriaviolated
hisrightsunder the Due Process Clause of the Fifth
Amendment. Whether Arar’sallegationswould
stateaviolation of the Fifth Amendmentiftrueis, to
be fair, notentirely obvious. Muchwouldturnona
question currently pending inthe Guantanamo
detainee cases—doaliens detained outside the
territorial United States (or “atthe border,” as Arar
was) have constitutional rights, particularly under
the Fifth Amendment?

Butindismissing Arar’ssuit, thedistrict courtdid
noteven consider the merits. Instead, itassumed
(withoutdeciding) that Arar did have Fifth Amend-
mentrightsthatwere violated, butheld that, with
respecttothe Syria-based claims, Bivens was
categorically unavailableinlightof the national
security concernsatstake. InJudge Trager’s
words, “whether the policy be seeking to undermine
oroverthrow foreign governments, or rendition,
judgesshould not, inthe absence of explicitdirec-
tionby Congress, hold officials who carry outsuch
policiesliable fordamages....” (emphasisadded).

Onitsface, Arar holds that, where amorphous
national security concernsare invoked, courts
should never infer aBivens remedy, no matter how
egregiousandshockingthealleged governmental
misconduct may be. It’supto Congress, and
Congressalone, to provide aremedy. Inwhatwill
surely become knownasthe “national security
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exception”to Bivens, the district court concluded
thatthe secrecy surrounding the government’s
“extraordinary rendition” programwas the very
type of “special factor counseling hesitation”
identified inBivensand its progeny.

I11. A National Security Exception?

Tobeblunt, I have three major concerns with the
“national security exception” to Bivens for which
Arar may ultimately come to stand.

First, as Justice O’Connor explained in Schweiker
v. Chilicky, inevery case whereinthe Supreme
CourthasrefusedtoinferaBivens remedy, “the
designofaGovernment program suggests that
Congress has provided what it considers adequate
remedial mechanismsfor constitutional violations
thatmay occur inthe course of itsadministration.”
(emphasisadded). Thatistosay, the relevant
inquiry iswhether Congress, as the branch of
governmentgenerally empoweredto create (and
define the scope of) remedies, hasacted.

Emblematic ofthisunderstanding are casessuch as
Bushv. Lucas, wherein the Court rejected a
Bivensremedy foraFirst Amendmentclaimbya
governmentemployee terminated (but later rein-
stated) for making publicremarkscritical of his
agency, largely because “theadministrative system
created by Congress ‘provides meaningful remedies
foremployeeswho may have beenunfairly disci-
plined for making critical commentsabouttheir
agencies.”” Andin Chappell v. Wallace, the Court
declinedtoinferaBivensremedy forenlisted
military personnelinjured by unconstitutional actions
oftheir superior officers, againemphasizing the
importance of Congress in creatingand policing the
military justicesystem.

Incontrast, thereisnoargumentthat, in Arar’s
case, Congress “has provided what it considers
adequate remedial mechanismsfor constitutional
violationsthat may occur.” Towhatever extent
“extraordinary rendition” isagovernmental pro-
gram,and not justaseriesof isolated incidents,
there isno suggestion that Congress has authorized
it, letalone provide “remedial mechanisms.” And

where Congress hasnotacted atall, letalone
remedially, the Supreme Court has never suggested
that Bivens should be foreclosed; in those cases,
Bivensismostappropriate, as the only serious
check onunconstitutional governmental action.

Second, evenassuming that Congress can be cut
outofthe Bivensanalysisaltogether (arather
significantassumption initsownright), the Court
hasalso never hinted that simple deference tothe
Executive issufficientto vitiate any Bivensremedy.
Norwouldsuch aholding make sense, for the point
of Bivensisto provide aremedy for constitutional
violations, anditshould be axiomatic that the
Executive hasnodiscretionto violate the Constitu-
tion.

Finally, and perhaps mostsignificantly, ifamorphous
“national security concerns” are sufficientto pre-
clude courts from creating a Bivens remedy, then
Bivens’sroleasadeterrentwill be effectively
eviscerated inany case eventangentially implicating
the security of the nation. What is to stop the next
federal officer fromdetaining the next Maher Arar
andrendering himtothe next Syria? Again, thatis
why these are the cases where Bivens is the most
important—where Congress, asthe instrument of
popular sentiment, isthe least likely to look out for
the rights of those sweptup inthe proverbial
dragnet, and isthe leastwilling to create remedies
for constitutional violationsto the news of which we
have become too accustomed.

1VV.Conclusion

Inshort, there isafundamental contradictionimplicit
inany national security exceptionalong the lines
recognized by Arar, for Bivens ismeantto provide
aremedy for violations of the very constitutional
rightsthat, asthe Supreme Courtsuggested in
1967, “make defense of the nation worthwhile.” To
conclude, as Arar does, that Bivens is nevertheless
unavailable in national security casesistoeffectively
lend ajudicial sanctionto eventhe mostshocking
governmental conduct inthe name of the national
defense. Whatwould the limitbe, then?

Continued on page 6
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Itisonethingtovigorously debate, asmany do on
bothsides, the constitutionality of the Bush
Administration’s conduct of (and in) the war on
terrorism; itissomething elsealtogetherto conclude
that, evenwhere the unconstitutionality of the
actionsareassumed, asin Arar, victims of the
government’sshockingly unconstitutional conduct
have no remedy — itis, for lack of a better word,
un-American.

Stephen I. Vladeck is a law professor at the
University of Miami School of Law.

Dodging the Jose Padilla Case
TungYin

Fouryearsago, President Bush declared Jose
Padilla, an American citizenarrested in the United
States, an “enemy combatant.” Unlike nearly all of
the other enemy combatants in the war onterror-
ism, whowere mostly captured in Afghanistan or
Pakistan, Jose Padillawas “captured” inafederal
holding cell in New York. He had been held there
pursuanttoamaterial witnesswarrant. Two days
before the district courtwasto hearachallengeto
Padilla’s status asamaterial witness, President
Bushdeclared himanenemy combatantand
ordered himto be transferred to South Carolina
into military custody. He was denied counsel much
of thattime, and the governmentasserted the right
todetain himindefinitely, withoutchargesand
withoutany foruminwhichto challenge the basis
for hisdetention.

Despite the undeniable significance of the constitu-
tional issues presented by Padilla’s military deten-
tion, the Supreme Court has twice refusedtorule
on the merits of his case. In Rumsfeld v. Padilla
(2004) [*Padilla 1], the Court reversed a Second
Circuitdecisiongranting Padilla’s habeas petition,
notbecause of disagreementabout Padilla’s

substantive entitlement to the writ, butrather,
because the proper venue for his habeas petition
wasthe District of South Carolina, notthe Southern
Districtof New York.

Padillathenfiledanew habeas petitioninthe
District of South Carolinaand naming the com-
mander of the navy brig as the respondent. Had he
used the habeas petition to seek ahearing inwhich
tochallenge hisdesignationasan “enemy combat-
ant,” Padillawould have prevailed. InHamdiv.
Rumsfeld (2004), decided the same day as Padilla
I, the Court held thatan American citizen captured
in Afghanistanasapurported member of the
Talibanwasentitled to suchahearing, aswell as
assistance of counsel. The major difference be-
tween Padilla’s case and Hamdi’swas that Padilla
was captured inside the United States, which, if
anything, would call for more due process for
Padilla.

ButPadilladid notseek suchahearing. Instead, he
broughtasummary judgmentmotionarguingthat,
evenifhe had fought U.S. forces or wasanal
Qaedamember, hestill could notbe placed in
military custody, dueto 18 U.S.C. §4001(a),
which prohibitsthe detention of American citizens
exceptby Actof Congress. Thedistrictcourt
agreed and ordered Padillareleased or charged
withacrime. The Fourth Circuitreversed, holding
that Congress’sjointresolutionauthorizing the
Presidentto use military force authorizedthe
detention of U.S. citizenswho fit its statutory
definitionofthe “enemy.” Padilla’sstipulationtothe
government’sversionof the factswas crucial to the
Fourth Circuit’sopinion, because the courtwas
abletoequate Padilla’sactionsto Hamdi’s: “Padilla
took up arms against United States forces in
[Afghanistan] inthe same way and to the same
extentasdid Hamdi.”

After Padillaagain soughtreview by the Court, the
governmentindicted Padillaonterrorism-related
chargesandthenargued thatPadilla’s certiorari
petition was now moot. The Supreme Courtthen
denied certiorari [“Padillall”]. Justice Kennedy
(Joined by Justices Stevensand Breyer) concurred
inthe denial of certiorariin partbecause “[e]ven if
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the CourtweretoruleinPadilla’s favor, his present
custody status would be unaffected.” Justice
Ginsburgdissented fromthe denial of certiorari,
arguing thatthe governmentremained freeto
reassertmilitary custody over Padillafollowing the
conclusionofthe criminal proceedingsandthatthe
government’svoluntary cessation ofallegedly
unconstitutional behavior did not mootthe case.

The Court’sdecisionsare perhapsdoctrinally
sound ifviewed inapure vacuum. Padillalwas
anapplication of the general rule that the habeas
petitioner must name the immediate custodianasthe
respondentand that the district courthave territorial
jurisdictionoverthatperson. Padilla’simmediate
custodian was Commander Marr, not Defense
Secretary Rumsfeld. Similarly, Padillallwas
technically correctindismissing the certiorari
petition, since Padillahad, for the moment, obtained
thereliefthat he sought.

Onthe other hand, Padilla I was in some tension
with Rasul v. Bush, which held thataliens detained
at Guantanamo Bay notonly had a statutory rightto
habeas corpus butalso could name the Secretary of
Defense as their ultimate custodian. Had those
detainees been held to the same standard as Padilla,
they would have had to name the commander of
Camp Deltaasthe immediate custodian. Sucha
requirementwould have forced the Courtto
confrontthe possibility thatnodistrict court had
territorial jurisdiction over the base commander,
leaving the detaineesatthe complete discretion of

the Executive Branch. While Rasul was notwithout
analytic flaws, it can perhaps be defended asan
acknowledgmentofreality: althoughthe majority
opinioninRasul did notexplicitly accuse the Bush
Administration of misconduct, itisnothardto
believe that the Courtwas motivated in partby a
perception thatthe Executive Branchwas playing
fastand loose withthe legal rules. Inparticular, the
government no doubt chose Guantanamo Bay
precisely because itwasalocation previously
deemed to be outside United Statesterritory, yet
oneforallintentsand purposes under complete
United States control.

Padillal canbedistinguished from Rasul inthat,
unlike the Guantanamo Bay detainees, Padilladid
haveasingle United States districtinwhich he
could have filed his habeas petition properly. Yet,
the Court’sdecision seemsto ignore some of the
salientunderlying factsof the situation: Padilla’s
lawyer filed the petition inthe Southern District of
New York because that was where he had been
detained, and the transfer to military detention
occurredjustasthedistrictcourtwastoruleon
Padilla’schallengeto his material witness detention.
Thegovernment’sdecisiontotransfer Padillatothe
military appearsto have beenaimedat preventinga
federal courtfromruling onthe legality of hisinitial
detention.

Continued on page 8
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Similarly, the government’sdecisiontoindictPadilla
inthe face of his certiorari petition could be seenas
anattemptto evade Supreme Court review of the
authority todetainasanenemy combatantaU.S.
citizencaptured inthe country. Thatthe govern-
mentchose to indicthimonchargesunrelated tothe
alleged conductunderlying his military detention
provides furtherammunition for suchaconclusion.

Thisisnottosuggest, however, thatthe Court has
abdicated any role in policing the conduct of the
Executive Branch. From avote-counting perspec-
tive, Justice Kennedy has emerged as the key
member of the Courtin these cases. InPadillal,
he concurred inthe majority opinion butwrote
separately toexplain,among other things, thatthe
governmenthad not manipulated the forumand
jurisdictional rulesinaneffortto frustrate Padilla’s
ability tolitigate his constitutional rights. For
example, the governmenthad nothidden Padilla’s
locationfromhis lawyers.

Similarly, indefending the Court’sdenial of
Padilla’scertiorari petitionin Padillall, Justice
Kennedy acknowledged that Padillahad “acon-
tinuing concernthat hisstatus mightbe altered
again.” Inotherwords, evenif Padillawereacquit-
tedinthe criminal proceedings, the government
mightwell transfer him back to military custody.
Thisisparticularly true because the alleged conduct
forwhich heisbeing prosecuted isunrelated to the
alleged conduct for which he had been detained as
anenemy combatant.

Inshort, Justice Kennedy has accepted the notion
thatthe governmentisnot limited tousingthe
criminal justice systemto fightthe war onterrorism.
One consequence of Justice Kennedy’s view isthat
the governmentmightbe able to deal with a sus-
pectedterroristeitherasacriminal defendant, or as
anenemy combatant. Asaresult, “Padilla’schange
inlocationand his change of custodianreflecteda
change inthe Government’srationale for detaining
him.” Because the government now believed that
the criminal justice systemwas the appropriate
foruminwhichtohandle Padilla, itwas freeto
transfer himthere; and indoing so, the government
mooted Padilla’sclaim.

Atthe sametime, however, Justice Kennedy
appearstorecognizethatthereisalimittothe
government’sauthority to choose betweenthe
criminal justice systemand the law of armed
conflict. Thus, courtactionwould be warranted if
the governmentwere to manipulate adetainee’s
locationinaneffortto frustrate the detainee’sability
toseek judicial review, viaahabeas petition, of the
legality of that detention. Similarly, inPadillall, he
waswilling to give the governmentthe benefitof the
doubtastoitsreasons fortransferring Padillato the
civilian courtsystem, butat the same time, ex-
pressed confidence inthe ability of the federal
courtstopreserve Padilla’s constitutional rights if
the governmentwere “to seek to change the status
or conditions of Padilla’s custody....”

Justice Kennedy did not elaborate how exactly the
courtswould goabout protecting Padilla, buthe
can hardly be blamed for notexpanding dictainto
anadvisory opinion. The important pointisthat
there are proper and improper reasons for altering
Padilla’s custody status, and that the courts have
doctrinestoenable them to make distinctions.

Thus, inthe short-term, Padilla | and Padilla Il are
victoriesforthe government. Inthe long-term, they
areamixed verdict.

Tung Yin is a law professor at the University of
lowa College of Law.

Legal Policy in the Twilight War

PhilipD. Zelikow
My topicis “legal policy inthe twilightwar.” In
doingthis, I’mventuringintoanareathat I know s
intensively controversial and inwhichemotionscan
run high. Andindeed, I’ve been part of those
controversiesand my emotions have even spiked
fromtimetotime. I only joined the Administrationa
little more thanayear ago. Before that | was
involved ininvestigating the Administrationandat
the time I had certaincriticisms about it. 1 don’t
want to present to you the image of a person who
was full of stormy feelings about the Administration
policy and, after he entered the Administration, he
comesoutwiththisbeatificsmile, he haslittle
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stitches on his forehead, and has justkind ofa
happy, calm feelingabouteverything. | don’twant
toimply thatthat’s the case.

Butonthe other hand, I do want to say that, having
beeninvolvedincritiquing these policies, | accepted
the honor oftrying to help. These are tough
challenges.

Iwanttotalk about “legal policy” asaterm. | want
totalkaboutahistoricshiftthat’soccurred inthe
United States policy and legal approach to
problems of transnational conflict. And I wantto
talk about some of the historic challenges we face in
dealingwiththatshift.

I. Legal Policy

Let me startwith the pointabout legal policy. |
chosethattermdeliberately. Legal policyisaterm|
would define asthose policiesthat shape the
administration of justice. That’sdifferent from
offeringan interpretation of the law. It’sapolicy
task: What do we think the law should be? How
dowe think the administration of justice should be
developed?

Step back and consider the way we think about
these problems. You’re confronted with avariety of
somewhat novel problems. And the habit of thought
that’sinculcated by people trainedin law schools,
as lwas, is: What’s the legal answer to this
question? Thenwe search through case books and
legal sourcestotry and find the legal answer to the
question. Thisisasomewhat limiting habit of
thought.

Inlaw schools, forexample, whenyou’re asked the
question of: Whatis rightand wrong? Y ou answer:
Well, we learnwhat’s legal and illegal. Where are
the courses onmoral reasoning? Answer: Well, we
have courseson legal ethics. Butthat’sadifferent
idea.

Or, forexample, if you ask: Where are the courses
in American law schoolsorin America’selite
universitiesonpolicing,onhowtodopolicing,on
howto keep public order insociety? Answer: Well,
Itook anexcellentcourse incriminal procedure.
Andwhatdidyoudointhatcourse? Answer: |
learned to master the intricacies of Fourth

Amendment law, among other things. Or I took a
course on federal jurisdictioninwhich I learned
about Younger v. Harrisabstentionand I learned
how to think about habeas issues and so forth. Not
the same aslearningabout policing.

Soalot of people who come out of the legal world
and then are asked to address these problemstend
to look for the legal answer. And the legal answer
tends not to be an answer of what should you do.
Lawyersinstead often frame the questionas: What
can you do? Or, what can’t you do?

Andthey naturally look to legal sourcesto find the
answers. Thenthey construct whatever answers
they canfromtheavailable legal sourcesand
pronounce itasalegal opinion. Butwhenwe enter
anareawhere the legal sources are few and
fragmentary, uncertainand contested, thisisa
problematical mindset. When, in fact, what we need
todoisthink aboutwhatshould we do, building on
existing foundationsand principlesto constructnew
legal frameworks.

Solurgeyoutojustreflectalittle bitonthe way
we think about these questions. Think about the
notion of legal policy inaddition to the question of
whatis lawful orunlawful.

I1. Paradigm Shift

Now | wantto turn to the issue of the historic shift.
Let me talk about where we were before 9/11.
Before 9/11, I’d describe the basic paradigm we
had as criminal justice plus, whenwe were dealing
withbinLaden, al-Qaidaand itsaffiliates. Criminal
justice plus, criminal justice aided by the occasional
cruisemissile.

We did not consider ourselves to be at war. We
didnotregard ourselvesasbeinginafull dress
armed conflict. Sobin Ladenwas indicted. He was
indicted in 1998. No FBI agents were sent to
Afghanistanto apprehend him. Therewasa
traditional template, that here isthismanand his
gangwho have beeninvolvedinacriminal act. He
wasindicted for that. And then matters followed the

Continued on page 10
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course thatwe described inthe 9/11 Commission
Report. Thatwasan unsatisfactory story.

Consider some of the problemswith thatapproach.
Of course, copsweren’tenoughtosolvethe
problemwith al-Qaidain Afghanistan, thatis
certainly true. Butlet’sthinkanalytically fora
momentaboutwhatwas novel aboutthis problem.

Youstartwithacriminal justice framework that has
essentially adapted and developed forafinite,
relatively small number of individualswhomyou can
reachouttoin certainways, gather evidence about
incertainways, and bring to justice in certain ways.
Butwith Bin Ladenand al-Qaidayou’re dealing
withanentity thatisnotreally astateand it’s not
evenreally astate-sponsored entity, though ithas
relationshipswithvarious states or relationships with
the people who control ungoverned areas.

These are special problems of scale. The problem s
well beyond the scale we would traditionally
associate withacriminal conspiracy, evenwith the
kind of terrorist groups that we had become used to
dealingwithinthe 1980s.

Second, unusual problems of the level of threat. So,
forinstance, you cantolerate certainrisksand
limitations inyour approach inhowyoudeal witha
terroristgroup, whenthatterroristgroup isengaged
inwhatyoumightregard as more ordinary crime or
more ordinary acts of violence. But now we’re at
the pointthat you’re dealingwithaterroristgroup
that has the capacity to carry outacts that can kill
thousands of Americans onabeautiful fallmorning
and inflict probably promptly $100 billion worth of
damage onthe Americaneconomy justwithinthe
firsthour. We’redealing with alevel of threat that s
qualitatively differentand thatthen challengesthe
risk thresholds you could tolerate inanother
paradigm.

Third, the means of apprehending people are
challenged. The problemwithal-Qaidain
Afghanistanisamanifestexample, butthereare
others. Youclearly can’trely onasking some
governmentstogoarrestthese peopleandthen

extradite them. Inmany cases, it’s justbeyond their
capacity.

Andthenyoualso have problemseven of gathering
evidence. Some of the pre-9/11 indictmentswere a
triumph of evidentiary investigation under extremely
adverse circumstances. Butin many circumstances,
it’ll be hard to overcome those limits or be able to
find the resources for the fantastically labor-
intensive effortthat’s requiredto construct the
criminal case from so many scattered fragments,
whenyou’re dealing nowwith large numbers of
individualsinvolved inmany differentkinds of
violentacts.

I’mnotsaying thatthere are obvious solutionsto
these problems. Butyou have to use the point of
view of legal policy toreach aclear understanding
of these problems and then consider what the policy
answersare tothem.

Thencame 9/11. After 9/11, the United States
went to war and it remains at war today. And |
wanttocommentonthe nature of thatwar. The
issue of whether we are inawar onterrorismis
occasionally debated in Europe and elsewhere and
isalively subject. There were even somestories
aboutthislastyear that mostly misunderstood what
the debate was about. Partly what was goingon
was adebate inthe Administration about how to
frame itscounterterrorism policy going forward,
because the Administrationwascomingtoaclearer
and clearer recognition of the struggle ofideasand
the larger transnational conflict that was atthe core
ofit.

Some people thought that war was an inappropriate
metaphor. But, infact, it’snotametaphoratall.
Weare engaged inwar inat least four ways. The
firstiswe have awar going onin Afghanistan. That
partly involvesanenemythatisatransnational
enemy, whichisnotsimplyaparticipantinan
Afghaninternal conflict.

Second, we have awar goingonin Irag. The war
goingonin Iraghasasignificantly internal nature,
butitclearlyalso hasatransnational quality because
transnational combatants and transnational
organizationsare combatants in thatwarandare
veryactive initwith large numbers of foreigners
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being recruited to participate inthe conflict. And so
thereisclearlyasignificanttransnational dimension
beyondthe internal conflictin Iraqthatisplainly
guided by the lawand policies of armed conflict.

Third, the United States conducts operationsto
targetterroristsineffectively ungovernedareas of
the world where there iscomplete state failure or
effectivestatefailure. Ifterroristorganizationsare
actively planning violentattacksagainst Americans
inplacesthatare effectively ungoverned, the United
States then has to have some kind of way of dealing
withthose organizations, whichare at war with the
United States.

Andthen, fourth, the United States isactively
engaged inworking with local governments,
advisingthemand partneringwiththeminmilitary
and paramilitary operationsagainstterrorist
organizationsaround theworld. The local
governmentsare carrying the bruntof the burden,
butwe are actively supporting themin many
differentways.

Sothe Administration believesthatwe are atwar,
true. Butitis more thanawar. It is not justa war.
We are at war, but that war is part of a larger
global struggle that the President has discussed,
notably inspeeches he gave during the fall of 2005.
Inthose addresses he plainly talked about the non-
state entities we’re dealing with, the transnational
nature of the struggle, and the central struggle of
ideas. And he has specifically said we are dealing
withacertain kind of Islamist ideology thatexploits
afundamentally peaceful religion for extremistends
and thatwe were going to have to deal with violent
Islamistextremistsina variety of parts of the world.
Itisawar, butitis more thanawar.

Nowthisisahistoric shift. Before 9/11, we had a
criminal justice plus paradigmwhich had some of
the challengesand limitationsthat I described. On
9/11those problemsbecame manifestto the entire
worldinastraumatic away as possible. Now, after
9/11,weare involved inarmed conflictagainsta
transnational enemy not centered inany one state.
Thatenemy, aloose-knitand far-flung variety of
organizationsand gangsisatwar with the United
Statesand organizes individualsto conductattacks
onthe United States and many other countriesona

global scale. Anditisnotagroup ofahundred
people or two hundred people or five hundred
people. Ithaslong beenand remainsasubstantial
transnational organization with many affiliateswho
are connected inways that defy ready
categorization.

Sothe United States has moved fromalegal policy
paradigm of criminal justice plustoalegal policy
paradigm ofarmed conflict plus. And I think that
five years fromnow, tenyears from now, whena
lot of the currentargumentsabout particular
techniques, particular procedures, have subsided,
that historic shiftis whatwill stand out as the most
importantqualitative change. I thinkit’svery
unlikely thatany subsequentadministrationislikely
tosay: “Let’sgobacktocriminal justice plus. That
was a good paradigm and we can make itwork.” |
thinkthat’sunlikely, until the terroristthreat is
greatly reduced fromwhatitistoday.

Partofourchallengeisthustobringalotofthe
worldaroundto accepting that shift. Otherwise we
end up carrying too much of the burden for the
conductofthis conflict justonour shoulders. Alot
of other countriesinthe worldare still basically
wherethey’vealwaysbeen, incriminal justice plus.
Inpart, that is because itis what they know. Itis
where they are comfortable. Andin partthey stay in
that paradigm because they don’tneedto go
beyondit. They don’t need to go beyond it because
the United Statesis shouldering the burden of doing
alotofthedifficultthingsinthisglobal struggle.

I11. Challenges

Let metalk then about some of the challenges we
face inthisarmed conflict paradigm. Again, thisis
fromthe point of view of legal policy. Inthis
paradigm, there are several things that you need to
be able to do. You need to be able to target enemy
combatantsindifferentways, usingall instruments
of national power, depending on the circumstances
and your ability towork with local governments.

Second, either the United States or its local
partners—always preferably local partners—

Continued on page 12
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need to have some capacity to detain people and
questionthem.

Third, you have to be able to transfer them to some
place where you can either detainthemand
question them for longer periods of time or simply
detainthem foralonger period of time. And you
havetobeabletotransfertheminavariety of
ways, including circumstanceswhere formal judicial
processes of extraditionare effectively unavailable -
-formally unavailable or effectively unavailable--
whileinall cases respecting the sovereignty of the
local governmentinvolved, ifthereisone.

Andthen, fourth, you have to work on problems of
long-termdisposition of the people you catch. In
some circumstances, you can bring themtotrial.
Thereyou may haveachoice. You have Article I11
courtcases. You haveamilitary commission. There
may be some other sort of trial if you can conjure
upanalternative, maybe inanother state. Or you
have to have long-termdetention, eitherin United
States hands or in the hands of some other state. Or
you cansay, we’ll just let this person go because
we decided therisk of this personreturningto the
fightorkilling Americansorkilling othersagainis
manageable or acceptable, or we just have no other
goodalternative.

The United States has had aunique capacity to
addressthese problems. But, therefore, we
unfortunately have uniquely had to bear the
responsibility of fashioning solutionstothese
problems. Many other governments of course
benefitfromthe work we do intackling these
problems.

So, forexample, the United States, througha
variety of techniques, has probably contributed to
preventing terroristattacks inanumber of European
countries. Andanumber of these governments
know this. Ifthe United States was not doing some
of these unpleasant tasks, those jobs would not be
done by someone else. Andtherefore, the odds that
those attacks would occur intheir citieswould go
up because they are unable to do these jobs. And

sosometimesthe United States Government finds it
alittle bitdistressing to then have these governments
criticizingwhatwe’re trying to do when they benefit
sosignificantly.

Tobe constructive, what we’re trying to say to our
criticsisthis: Look, these are hard problems. We
think you actually want us to take on some of these
problems. And if you see away that you can help
shoulder some of these problemswith us, please
comealong. Perhapswe candevelop coalition
practices. Butifyou can’twork with usnow, at
least understand whatwe’retryingtodoand joinus
infashioningsolutions, thatyou think make sense to
you and that you can support. That’s a lot of the
dialogue thatwe’ve beentryingto conductwith
governments.

Forexample, when Secretary Rice wasin Europe
in December, she made animportant statement at
the outset of that trip and then we went to European
capitals. We found that the response in European
governmentswas constructive. Whenwe reached
outtothemandtried to talk more with them about
what we were trying to do and the dilemmas we
were facing, we found that many officialsand
membersinthe public have beenresponsive.
Though, of course, for many people for
understandable reasons, alot of the criticisms and
problemsand abuses thatthey think they seein
Americanpolicyare utterly dominant.

Now if you think about some of the challenges that
I’ve described, then you have to find away of
answeringthose challenges. Here againisthe
danger of formal legalism. That is the habit of
thoughtthatsays: “I know how to answer these
questionsofwhat I cando. I will simply gotomy
lawyersand say ‘What’s legal here?” And they’ll
givemetheanswer.” Thisis, I’mafraid, the default
mode. And what happensthenisyou haveavery
easy temptationto certain kinds of rigid legal habits
ofthoughtinwhichthe lawyerssay, “Well, I can’t
findany clear black-letter law that says you can’t
dothesethings. Therefore, youcan.” Oryoufind
lawyers, and many of them outside the government,
whosay, “I can’tfind any legal black-letter law that
saysyou candothese things. Therefore, youcan’t.”
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And | wantto suggest that, in away, both of these
legal answersare notgoing to be sufficient to deal
withthisproblemasit’sevolving now asamatter of
legal policy.

We’re goingtoseethatthe U.S. Government
uniquely hadtotry to struggle with howto shoulder
thisnew paradigm and adaptinstitutionstodeal
withiit, thatit found that thiswas hard, and that this
wasaprocessthatevolvedas officials learned
lessons. Hopefully we’re goingtoseethe U.S.
Governmentgettothe pointwhere we develop
good, sustainable approachesthatenjoy sufficient
international supportsothatthey could be functional
around theworld.

IV.Examples

Letmegive youacouple of specific examples of
what I mean. First, let’stalk about the practice of
renditions. There’sactuallyawholefictionthat’s
emerged that the United Stateshasapolicy called
“extraordinary renditions,” inwhichwe deliver
people to other countriesto be tortured for us. At
leastinthe period inwhich I’ve beeninvolved, |
have seennosuchpolicy. Thereisapolicy of
renditions. It’sbeenaround foravery long time.
It’s been endorsed by the European Court of
Justice, forexample, inthe rendition of Carlosthe
Jackal from Sudan to France, whichwentup
through the European courts onappeal and then
was sustained by the European courts. France used
rendition because there wasn’tan adequate formal
extradition processto bring Carlos back from
Sudan.

Renditionsare away the United States facilitates,
orsome other government facilitates, the transfer of

someone from one place to another place for
longer-term detention or questioning inthat other
place. Usually, these people are not citizens of the
countrywheretheyare found. The local
governmentwantsto send themaway. Andeither
they have no formal extradition processavailable at
all, or else there isa formal process on the books
but the local government determinesthat, fora
variety of reasons, their processiseffectively
unusable. Either the judicial systemwon’twork
adequately intheir view or the nature of the
evidence that you have and that they knowabout is
suchthatitcan’tbe presentedin court, butthe local
governmentissatisfied with the quality of the
evidence.

Ifwe are expected to facilitate the transfer to
another country, we cannot do that if we think that
personwill be tortured. And indeed, if we think that
personis likely to be tortured, and if we want to go
ahead with the transfer, we have to seek
appropriate assurances fromthat country that the
personwon’t be tortured and then try to follow
through onthose assurances.

Theseare human processes. They’re fraughtwithall
the difficultiesthatare associated withany human
process. But that ishow we approach it. You also
have to note that the alternative in these cases could
be: “Well, let’sjust leave the person inthe country
where heisand just leave themalone.” That’s not
much of analternative inasituation where the local
governmentisincapable of dealingwith the
problem. They’re usually notplotting attacksinor
againstthatcountry. They’re plotting attacks against
Americans or Europeans, attacks that may be

Continued on page 14
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launchedinatotally differentcountry, suchas—to
pickahypothetical case —plottersin Burma
preparing anattack to be launched in Indonesia.

So, we oftenfind that we have anational interestin
trying to move that person somewhere. Ifwe can’t
move themtothe third country whichistheirhome,
of whichthey are maybe notso proud citizens, then
we have to take them into our custody. —Say, for
example, the personis Egyptian, residing in Burma.
Suppose we say to ourselves: “Don’tlet that
Egyptiango back to Egypt.” Well, okay, what’sthe
alternative? Thenwe leave himin—Ilet’ssay
Burma, to take afictional example, to do whatever
he’ll doin Burmaor some other country. Oryou
say, “Okay, ifyoudon’tlike Egypt, thenthat’s just
onemore prisoner at Guantanamo.” Butthenthat
hastradeoffstoo.

QUESTION: Why Guantanamo? Why nottry
them here instead of having themtried in Egypt?

DR.ZELIKOW: That’sagood question. Then
that’s the issue of the long-term disposition of that
person, whethertobringthemtotrialatall. Letme
cometo that, butfirst I just wantto deal with the
issue of renditions.

You may say: “No, we should have no process of
renditionsatall,” which I believe would be a
catastrophicchange inpolicy. Or,inmy view, you
say, “We haveto haveapolicy of renditions: It
needsto have these kinds of policy objectives.” |
thinkifyouworkonthis, you’regoingtoendup
coming up, more or less, approximately about
whereweare, at leastindefining our formal
standards.

But 1 dowantto cometo your question by talking
about my second example, whichisthe issue of
security detentions. Guantanamo isafocus of
international concernabout security detentions
although, by far, the largest-scale security
detentionsareinlrag. InIraq, there are thousands
of peoplewhoare held in American-run facilitiesas
security detaineesand they are held under the laws
ofarmed conflict. Most of them are Iraqgis, buta

number of themare foreigners, third country
nationals.

Wewouldactually like, ultimately, for thatwhole
custodial systemto become an Iraqi system. The
Iragis have aformal constitution and their formal
constitution hassome noble provisionsthatan ABA
committee might have helped advise them to draft.
Ithas strong language to protect the accused. And
of course, what the Iragis have discovered is that
theirformal constitutional systemiseffectively
unworkable foraddressing the problemthatthey
actually face.

Sowe believe that Iraq therefore needsto devise
some kind of system of emergency regulations that
willallowthemto have security detentionsundera
lawful process that has some standards. Andthisis
another example of combating rigidity. One could
say, “Well, we’re justgoingto handle thisinthe
criminal justice paradigm.” And ifthey think that the
formal constitutional processwouldworkinIraq,
giventhescalesof what’s involved, the evidence —
you know, the kind of evidence that can be
gathered by soldiers who are picking peopleup—
andyou know, I’m glad to hear those arguments.
Whatwill happenifyouonly rely onthe formal
constitutional processis people will turnto
extralegal meansto protectthemselves.

I wishto offer youan iron law about security. One
way or another,communities will attemptto provide
themselveswithsecurity. This has beentrue for
thousands of years. And if legal processes will not
provide themwith security, they will use extralegal
processestodoit. Therefore, it’s very important, if
youbelieve intherule of lawto devise some legal
framework thatisworkable, one thatcanstrike a
viable balance between security and civil liberties.

Intimeifintense internal conflict, creatingan
effective emergency framework leadsto dilemmas
thatare very uncomfortable to those used only to
the traditional criminal justice paradigm. Thisthen
brings me back to the question of trials; when can
you bring people totrial, how canyou bring themto
trial. Ifyou have anarmed conflict paradigm, you
cannotbring peopletotrial just for being
participantsinthearmed conflict. Youcanbring
peopletotrial ifthey violated the laws of war, and

14—
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you candothatinamilitary commission. Andthen
you havetotry toadapt procedures foramilitary
commissionthatyouthinkwill be functional, given
the fact thatsoldiersand intelligence collectorsare
not policemen, and cannot gather evidence using the
traditional rules that we would expect of
professional criminal investigators.

Asapolicy matter, mostwho consider this question
will cometothe conclusionthatyouneedtohavea
security detention procedure for enemy combatants
inwhich some number of people are not broughtto
trial because you cannot prove they are war
criminals or you do not have adequate evidence for
otherlegal procedures. Yousimply haveto judge
thatthey are enemy combatants.

Thenthe questionarises: How do you keep that
from becomingacompletelyarbitrary and
capriciousprocess? That’salegitimate question
because the United States must try to sustain the
rule of law. So you have to use various kinds of
normsand principlesto develop somekind of legal
framework.

So, forexample inthe Guantanamo case, you set
upsomekind of legal proceeding thatreviewsthe
information that you have about people at the intake
level whenyou bringthem in. Another process
continuestoreviewthe informationaboutthem
while you have them, tojudgeifitisrighttokeep
thispersonincustody atall, or whether the view of
this person changed, and also to judge risks of
release.

Y ou canmake various criticisms about the
particulars of these processes: what kind of
informationthey look at, howthey lookat it, the
quality of the people, and the quality of the
administration. Butagain, ifyouwishtosolvea
policy problem of howto handle enemy
combatants, you’re going towantsome kind of
intake process and you’re going to wantsome kind
of continuing review process that judges risks of
release. You’re going towantto release people as
much as you can, but then you have to make a
policy judgmentastowhatrisk level you,asa
government, are preparedtotolerate. There’sno
bright-line legal answer to that question.

Now, if these were easy issues that have no
drawbacks and no tradeoffs, then none of uswould
be wrestling with these problemsand thiswouldn’t
be nearly so controversial. Thisisvery, very hard.
Whenever anyone comes to me and confidently
offersthe legal answer to one of these policy
questions, my instinctive reactionisthatthis person
istoo confident. Because we’re dealingwitha
realmwhere there are gapsand intersticesin
existing legal frameworksandexisting legal rules.

Asapolicy matter, we need to figure outwhatitis
we should do, not just from a point of view of our
security requirementsbutalsoemployingmoral
reasoning withouttrusting thatabright-line legal
principlewill showtheway. You can’tjustsolve the
moral problem by answering the question, “Is it
legal?” Because you may not have a clear answer to
whetherit’slegal. Youhaveto figure outwhatitis
you needtodofromapolicy perspective, butyou
also have to be armed with moral analysis of what it
isweshould do. Thenwe turnto policies using the
foundations, the institutions, and the principles
availabletous, todeal withthese historic

challenges.
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In Case You Missed It ...

Staying current in the field of national security law is never easy. Every week there are significant new opinions,
statutes, indictments, reports, articles, and any number of other developments. Many of these items prompt coverage
in the major media outlets, but some fly beneath the radar. In an effort to assist practitioners and scholars in keeping
up to date with these events — and in particular to provide ready access to primary sources in electronic format —
Professor Robert Chesney of Wake Forest University School of Law maintains a listserv for professionals and
academics working in this area. ““In Case You Missed It...,”” featuring selected posts from that listserv, will be a
recurring item on the back page of the National Security Law Report. Those interested in subscribing to the listserv
may do so by contacting Professor Chesney at rchesney@Ilaw.wfu.edu.

e OnJune 22, agrand jury in Florida returned an indictment against seven men on charges ranging from
conspiracy to provide material support to al Qaeda to conspiracy to attack the Sears Tower with
explosives. The indictmentin United States v. Batiste, No. 06-20373 (S.D. Fla.), is posted here: http://
hosted.ap.org/specials/interactives/_national/documents/miami_indictment.pdf.

e In 2004, the Justice Department’s Inspector General released an unclassified version of a report entitled
“Review of the FBI’s Handling of Intelligence Information Relating to the September 11Attacks.” The
fourth chapter of the report, which dealt with the Zacarias Moussaoui investigation, was withheld at the
time pending the outcome of the Moussaoui prosecution. It has now been released, and is posted at:
http://www.fas.org/irp/agency/doj/oig/fbi-911/chap4.pdf.

e The GAO has issued a report concerning the management and use of private security companies in Iraq
(“Rebuilding Iraq: Actions Still Needed to Improve the Use of Private Security Providers,” GAO-06-865T):
http://www.gao.gov/cgi-bin/getrpt?GAO-06-865T.

e United States v. Weiner, (E.D. Cal.) (plea agreement with Lauren Weiner, one of three individuals charged
in connection with an arson-and-explosives plot attributed to the Earth Liberation Front):
http://news.findlaw.com/ap/0/632/05-31-2006/237d000a8e52f 7db.html.

e Doev.Gonzales (2d Cir. 2006) (vacating the decision in Doe v. Ashcroft, 334 F. Supp.2d 471 (S.D.N.Y.
2004) (Marrero, J.), which had struck down 18 U.S.C. 2709 (national security letters) as unconstitutional on
First and Fourth Amendment grounds. The case has been remanded to the district court for
reconsideration in light of the intervening enactment of the USA PATRIOT Improvement and
Reauthorization Act of 2005, which among other things amended 2709 in several pertinent respects (it also
added new procedures, codified at 18 U.S.C. 3511, concerning judicial review of national security letters).
The opinion is posted here: http://www.ca2.uscourts.gov:8080/isysnative/
RDpcT3BpbnNcT1IBOXDALLTALINzAtY 3Zfb3BuLnBkZg==/05-0570-cv_opn.pdf.

e United States v. Siraj (E.D.N.Y.). A jury has convicted Shahawar Matin Siraj on a variety of charges
stemming from a plot to bomb the Herald Square subway station in Manhattan (near Madison Square
Garden) during the Republican National Convention in 2004. Siraj’s co-conspirator, James Elshafay, pled
guilty on this charge back in October ’04. The press release is here: http://www.usdoj.gov/usao/nye/pr/
2006may24.htm.

e Congressional Research Service report on “Government Access to Phone Calling Activity and Related
Records: Legal Authorities” (May 17, 2006), posted here: http://www.fas.org/sgp/crs/intel/RL33424.pdf.
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