"N ational Security Law Report

Vel 16 Mo 74

SPECIAL CONFERENCE ISSUE

Summe & 1994

Nonproliferation of Weapons of Mass Destruction

Conference Focuses on North Korea
Edited by Dr. Robert Rudney

The challenge posed by North Korea’s nuclear
weapons program underscored the significance of
the Standing Committee’s June 10-11 conference
on “Nonproliferation of Weapons of Mass Destruc-
tion.” While the conference panels covered the full
range of proliferation issues, the North Korean test
case offered a graphic example of a rogue prolifer-
atorstate’sflaunting of treaty obligations and disre-
gard for international law.

Issues of compliance and verification also per-
vaded much of the discussion of the chemical and
biological weapons regimes, while questions of safety
and security (both at the storage and dismantle-
ment stages) formed the crux of the panel debate on
the disposition of weapons of mass destruction
(WMD) in the former Soviet Union. The evolution
from a strict East-West system of weapons and tech-
nology constraints against the former Soviet blocto
a follow-on regime targeting proliferation destina-
tions provided the principal theme of the panel on
export controls. “Each of the different strands of
national security and international law has to be
placed in the broadest context,” stated Professor
John Norton Moore, Director of the University of
Virginia School of Law's Center for National Secu-
rity Law and conference host.

Dr. Robert Rudney who helped plan the conference,
addresses Saturday’s panel on export controls after
being introduced by moderator (and Standmg
Committee member) Lucinda A. Low. -

The conference took place at a time when the
United States and its allies were consulting on pos-
sible sanctions against Pyongyang and only a few
days before the North Koreans announced their
withdrawal from the International Atomic Energy
Agency (IAEA). The crisis came as preparations are
being made for the 1995 Extension Conference of
the Nuclear Nonproliferation Treaty (NPT), “inmany
ways the single most important event on the arms
control calendar,” according to conference keynot-

er John B. Rhinelander.
Continued on page 5

“The NPTregime wasneverdesigned
to manage, and may not be able to
survive, a disintegrating, nuclear-
armed superpower.”

—John B. Rhinelander
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Panel |
Overview of
Proliferation Issues

The first panel dealt with an overview of prolifer-
ation issues and initiatives to control it. Dr. Ashton
B. Carter, Assistant Secretary of Defense for Inter-
national Security Policy, presented Clinton Admin-
istration policy on four vital questions: the menace
of proliferation in the former Soviet Union; the
dispute with North Korea; the objectives of the
Defense Department’s counterproliferation initia-
tive; and changesin U.S. nuclear posture to adapt to
the evolving international environment.

Dr.Carter warned that “the breakup ofthe former
Soviet Union has the potential to be the most signif-
icant event in proliferation history.” U.S. policy
objectives in this respect are two-fold: “to ensure
thatthe number of nuclear states doesnotincrease,”
and “to promote the safe and secure custody and

“[Tlhe breakup of the former Soviet
Union has the potential to be the most
51gn1flcant event in proliferation

history.”
—Dr. Ashton B. Carter

control of the weapons of mass destruction legacy of
the former Soviet Union on Russian territory and to
promote their rapidest possible elimination.”

Along with other Administration spokesmen at
the conference, Dr. Carter pointed to the January
1994 signing of the Trilateral Accord between the
U.S, Russia, and Ukraine as amajor achievement in
securing the non-nuclear status of Ukraine. The
agreement “got right to the heart of the matter” by
focusing on warheads rather than launchers and
successfully addressed three key Ukrainian con-
cerns: fair compensation for the uranium removed;
U.S. assistance in dismantling launchers and other
equipment; and security assurances from the Unit-
ed States, Russia, and the United Kingdom.

Dr. Carter stressed the importance of Nunn-
Lugar assistance in the safe and secure custody and
disposition process and expressed the hope “thatin
coming weeks Congress will support our request to
continue the Nunn-Lugar program.” DoD hassetup
a dedicated program office to streamline contract-
ing and implementation of these projects. Dr. Cart-
er listed three Nunn-Lugar priorities: 1) assuring
the chain of custody of nuclear weapons and mate-
rials in Russia; 2) eliminating biological weapons in
Russia; and 3) converting industries producing
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Terms and Abbreviations

ACDA—U.S.Arms Control and Dlsa.rma.ment Agency
BW-—Bioclogical Weapons' - 3 :
BWC—BmIogxcal‘Weapons Gon%ntxon e
'CFE~Conventional Forces mEurope s
COCOM—Coordmatmg Committee on Multilateral
Export Controls

CTBT—Comprehenswe Test Ban Treaty
CW—Chemical Weapons

CWC—Chemical Weapons Convention
DoD—Department of Defense

ERINT—Extended Range Interceptor
IAEA—-Internatlonal Atomxc Energy Agency

INF—Intermediate-re uclear Forces
JCIC—Joint Complmn Inspection Commission
MTCR—Missile’ Technol ontrol'Regime

NPT—Nuclear Nonproliférs
OPCW-Organization for the ‘Prohibition of Chemi-

weapons of mass destruction to civilian purposes.
The nuclear controversy with North Korea, ac-
cording to Dr. Carter, “is embedded in a larger
security problem” of the North’s military threat
against the South. U.S. concerns include: the pos-
sible use of nuclear weapons by the North; the
prospect of North Korean sales of these weapons;
the destabilizing effects that a North Korean bomb
would have on Northeast Asian security; and the
potential for undermining the global nonprolifera-
tionregime. “In the long term,” he observed, “stop-
ping the program requires the North Koreans to
stop operating these graphite-moderated, gas-
Continued on page 4
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Issues of NPT Extension

The second panel discussion centered on the
responsibilities of the major powers, with particu-
lar attention paid tothe NPT Extension Conference,
to be held in New York in April-May 1995. The
principal speaker, Acting Deputy Director of the
U.S. Arms Control and Disarmament Agency
(ACDA) Thomas Graham, Jr., is scheduled to lead
the U.S. delegation to the negotiations. The United
States, he affirmed, “is committed to make every
effort to secure the Trea-
ty’'sindefinite extensionin
1995.”

Mr. Graham continued
that “itlhe decision taken
by a majority of the par-
ties in 1995 is immediate-
ly legally binding on all
parties no matter how
they voted and without
reference tonational par-
liaments. This is possible
because the decision
mechanism is built into
the Treaty.” Article X.2

Amecrican Bar Association NationalSecurity Law Report
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Not only are the United States and Russia “pursuing
arms reduction as rapidly as is technically possi-
ble,” but negotiations are progressing on a Compre-
hensive Nuclear Test Ban Treaty (CTBT) that “will
be an important part of our efforts to prevent the
further spread of nuclear weapons . ...” Another
future arms control development could be g treaty
to ban production of fissile material. “In addition to
ensuring that the NPT’s contributions to global and
regional security continue,” Mr. Graham added, “a
strong and permanent NPT would be an important
source of leverage over those states outside the
nonproliferation regime to join the NPT or adopt
' other measures to con-
form with established
nonproliferation norms.”

Former ACDA Director
Ronald F. Lehman II, now
at Lawrence Livermore
National Laboratories, en-
dorsed the indefinite ex-
tension of the NPT, but
added that “we need to
recognize that weareina
state of flux” after a peri-
od of euphoria about non-
proliferation prospects
following Desert Storm

¥ 4 . e,
(see Box below) permits Deputy ACD A Dzrector (and fo,.mer General and the end of the Cold

consideration of only
three options: “whether
the NPT shall continue in

Counsel) Thomas Graham addresses NPT extension
issues asNSC Counselor (and former Standing Com-

War. Today, he said, this
optimism “has been re-

mittee member) Richard Schifter looks on.

placed by a tremendous

force indefinitely or shall
be extended for an additional fixed period or peri-
ods.” In Mr. Graham'’s view, as “a fundamental rule
of legal construction,” this provision “must be nar-
rowly construed.” Adoption of any other option
would require Treaty amendment and necessitate
time-consuming approval by national parliaments.

Moreover, Mr. Graham stated, “I firmly believe
that the NPT must be considered on its own merits
and not be held hostage to some other arms control
measure.” As “the cornerstone of the international
nuclear nonproliferation regime,” the NPT “trans-
formed the acquisition of nuclear weapons from an
act of national pride to one contrary to internation-
al law.” Among other advantages noted by Mr.
Graham, the NPT creates a framework for address-
ingregional proliferation problems and developing
peaceful uses for atomic energy under IAEA safe-
guards.

“The progress ongoing in the arms control are-
na,” Mr. Graham stated, “is unprecedented and is
due, in no small part, to the stable international
environment which hasbeen facilitated by the NPT.”

pessimism and concern
about the future of the whole nonproliferation re-
gime and, in particular, about developments in
areas of concern such as Korea and South Asia.”
InDr. Lehman’s view, the initial euphoria result-
ed in “a certain amount of hostage-taking with
respect to the Nonproliferation Treaty,” by which
countries sought to gain leverage by expressing
reservations on indefinite extension. Lehman em-
phasized two U.S. policy priorities in this respect:
Continued on page 4
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Overview...
Continued from page 2

cooled reactors which produce the plutonium, not
to refuel the existing reactor, not to reprocess, to
dismantle these facilities, and to expatriate the
plutonium-containing fuel recently unloaded.”

Dr. Carter noted that the DoD counterprolifera-
tion initiative evolved from the Administration’s
“bottom-up review,” designed to reorient the U.S.
defense establishment from its previous central
task of deterring a global conflict with the USSR to
dealing with regional conflicts where there exists “a
very high probability” of WMD involvement. Draw-
ing on the experiences of Desert Storm, the coun-
terproliferation initiative seeks toreduce the possi-
ble leverage over U.S. military action represented
by the threat of WMD use, while, at the same time,
reinforcing efforts to prevent proliferation.

As co-chair of the DoD
nuclear posture review,

/] Ji, American Bar Association National Sccurity Law Report
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to the states of the former Soviet Union.” He raised
the specter of a “brain drain” of scientists departing
the former Soviet Union to destinations of prolifer-
ation concern. A third discussant, Rick E. Yannuzzi
of the CIA Nonproliferation Center, noted that the
strategic planning process established by the intel-
ligence community “is designed to enhance intelli-
gence support to nonproliferation while impacting
a broad array of consumers. Future intelligence
activities will need to be proactive, effective, com-
prehensive, integrated, affordable, accountable, and
flexible.”

NPT Extension...

Continued from page 3

first, “we must sustain our ability to live up to our
commitments” in the security area in order to dis-
courage the proliferation temptation. Second, “the
United States is going to have to work on a multina-
tional basis, but, because
of the evolutionary state

Dr. Carter emphasized
that “nuclear weapons are
now playing asmallerrole
in U.S. military security
than at any other time in
the nuclear age.” The
United States has the ca-

The NPT “transformed the acquisi-
tion of nuclear weapons from an act
of national pride to one contrary to
international law.”

—Thomas Graham

of organizations and rela-
tionships, in some cases
it’s going to be formal, but
in other casesit’s goingto
be rather ad hoc, like the
coalitioninlIraq.” The key
testisNorth Korea, where

pability to deter and pre-
vail with conventional
forces and *“will retain only the smallest nuclear
arsenal consistent with our security needs.” In
conclusion, Dr. Carter pointed to recent “stagger-
ing changes” in U.S. nuclear posture including deep
reductions in inventory, operations, and budget.

Commenting on Dr. Carter’s presentation, Dr.
Patrick Glynn, Resident Scholar at the American
Enterprise Institute for Public Policy Research,
agreed that the Ukrainian accord was a “substan-
tial foreign policy achievement” and one instance of
a “remarkable trend of pacification and reconcilia-
tion.” However, he added that most remaining
proliferation problems, includingNorth Korea, “are
truly intractable.” Dr. Glynn warned against push-
ing “the war option” in Korea and admitted that the
United States may have to live with “a large mea-
sure of uncertainty” and “some kind of North Kore-
an nuclear capability.” The United States can delay
the process, “hoping that the internal instability in
the regime will eventually cause some kind of polit-
ical change.”

Mitchell B. Reiss, Guest Scholar at the Woodrow
Wilson International Center for Scholars, chided
Nunn-Lugar program implementation, noting that
“very little of this funding has actually found its way

what is generally regard-
ed as “the centerpiece of
international security forthe future” isbeing “threat-
ened by a flagrant violation of a party.”

The second discussant, former Under Secretary
of Defense Stanley R. Resor (presently in private
practice), pointed to the threat to the NPT regime
from the Administration’s proposed reinterpreta-
tion of the Anti-Ballistic Missile (ABM) Treaty. Ac-
cording to Mr. Resor, “itlhe Administration’s effort
to deploy such an expensive missile defense sug-
gests the United States has concluded that the NPT
and the expanded Missile Technology Control Re-
gime IMTCRI will prove ineffective in stemming
nuclear proliferation.” He continued: “This creates
an environment inconsistent with persuading non-
nuclear weapons states to agree to indefinitely re-
nounce nuclear weapons.” Mr. Resor’s proposed
solution was to seek a definition permitting deploy-
ment of limited systems like Patriot Advanced Ca-
pability-3 (PAC-3) and the Extended Range Inter-
ceptor (ERINT), along with a tightening of MTCR
controls and possible restrictions onmedium-range
missile deployments.

In his comments, Ambassador Nugroho Wisnu-
murti, Permanent Representative of Indonesia to
Continued on page 5
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UNSCOM Chairman
Addresses Lunch

Ambassador Rolf Ekéus
Outlines UN Inspections
and Monitoring in Iraq

In Friday’s luncheon address, Ambassador Rolf
Ekéus, Executive Chairman of the United Nations
Special Commission (UNSCOM)onIraq, provided a
background history of the inspections to date and
described plans for future monitoring of Iraqi WMD
activities. The objective of UNSCOM monitoring is
“to put in place a control system to prevent Iraq
from acquiring these weapons again,” he stated.
Ambassador Ekéus pointed to the establishment of
the Baghdad monitoring center, “a completely new
innovation in arms control” that will benefit from
advanced communications (including real-time in-
dustrial monitoring by camera) and its own photo
interpretation capability. In addition, many per-
mitted weapons systems (like FROG, SA-2, and
cruise missiles) and their components have under-
gone extensive tagging. Furthermore, Ambassador
Ekéus added, UNSCOM is implementing a strict
import/export system, whereby all UN members
will be required to notify UNSCOM of any export of
dual-use items to Iraq. The resuit is that, in Ambas-
sador Ekéus’ words, “Saddam Hussein has been
denuked, he has no influence, he is completely
isolated in the Arab world.”

Ambassador Ekéus paid tribute to the Coalition
decision not to march on Baghdad, but to invest the
UN with responsibility for eliminating Iraq’s WMD
which “constituted a lot of the political clout and
power of Saddam Hussein’s regime in Baghdad.” In
its unique position as an “executive arm of the
Security Council,” he said, UNSCOM was largely
protected from the UN bureaucracy and could take
advantage of extensive coordination and data shar-
ing with national intelligence agencies (including
U-2 aerial surveillance). In the process, he noted,
UNSCOM developed its own imagery interpreta-
tion capability and data handling system.

Nevertheless, Ambassador Ekéus observed that
NPT safeguards “are not verification,” but are “at
best confidence-building.” “One must take a much
more comprehensive approach on nuclear verifi-
cation,” he stated, going beyond safeguards to focus
on the design and production of warheads, delivery
systems, trigger packages, as well as nuclear mate-
rials.

American Bar Association National Security Law Report
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control weapons of mass destruction in Iraq.

Rhinelander Overview . ... -

Continued from page 1

Mr. Rhinelander, a former SALT I delegation
legal adviser, now in private practice, emphasized
that possible leakage of nuclear weapons and fissile
material from the former Soviet Union, accompa-
nied by a scientific “brain drain,” constituted “the
worst proliferation threat of all.. The NPT regime
was never designed to manage, and may not be able
to survive, a disintegrating, nuclear-armed super-
power.” Mr. Rhinelander also offered persuasive
reasons why the nonproliferation “glass is half full,”
particularly since “nonproliferation is now recog-
nized as an international norm; the question is one
of will to enforce it.” The January 31, 1992 UN
Summit statement, condemning the proliferation
of WMD as “a threat to international peace and
security,” is “a benchmark . . . Ithatl if followed,
would authorize collective actions against a state,
such as North Korea, even if it were {o renew its
withdrawal from the NPT,” Mr. Rhinelander added.

NPT Extension ...

Continued from page 4

the United Nations, enumerated the demands of
the non-nuclear states under the NPT, incorporat-
ing “an end to the increase of strategic arsenals,”
“assurances of non-use of nuclear weapons,” and “a
time-table for nuclear arms control measures.”
According to Ambassador Wisnumurti, “the Tenth
Summit Meeting of Non-Aligned Countries, held in
Jakarta during September 1992, called for a fresh
appraisal of the commitments undertaken by the
depositary states in determining the treaty’s exten-
sion beyond 1995.” These concerns include agree-
ments on a CTBT and fissile material cutoff, trans-
fer of fissile material to IAEA safeguards, and for-
mal security assurances. “Unless the areas of con-
tention and discord are reconciled,” he stated, “the
treaty may well collapse under the weight of its own
contradictions. This should not and must not hap-

n
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Panel 3

North Korea as
an Enforcement Test Case

Chronicling the North Korean nuclear contro-
versy, Dr. Richard H. Solomon, President of the
United States Institute of Peace and former Assis-
tant Secretary of State for East Asia and the Pacific,

characterized the situa-
tionas “aproblemleftover
from the Cold War world
[thatl threatenstodragus
back into a verynasty con-
frontation.”

According to Dr. So-
lomon, “it was in the mid-
80s that American govern-
ment sources became
aware of a quickening ef-
fort to advance their nu-
clear program.” While
North Korea joined the
NPT regime in 1985, he
said, it has strung out the
IAEA safeguards inspec-
tion process for almost a
decade. One encourag-
ing sign, in Dr. Solomon’s

view, was the December 1991 signing of agreements
between the two Koreas on a non-nuclear peninsu-
la (with proposed bilateral inspections) and on po-
litical reconciliation, though neither agreement has
been implemented. “Shortly afterwards, the Unit-
ed States held its first political-level encounter with
North Korean officials,” stated Dr. Solomon, a par-

ticipant in these talks.

However, subsequent IAEA inspections “con-
firmed our worse fears that the North Koreans were
involved in a nuclear weapons program.” In early
1993, he added, “the North Korean leadership . . .
decided they could no longer expose themselves to
this international inspection because, ultimately,
they felt that openingup their society . . . would only
bring upon them the fate of the other communist
governments,” particularly that of the clannish Ro-
manian regime. Dr. Solomon noted that “their ‘on-
again, off-again’ negotiating behavior has just about
reached the point of destroying any credibility for
this Administration to negotiate with the North
Koreans.” The international coalition put together
by the United States “is one of our most potent
assets for coping with this nuclear challenge,” he

added.

American Bar Association National Security Law Report
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Ambassador Robert L. Gallucci, Assistant Secre-
tary of State for Political-Military Affairs, stated
that “this Administration’s policy has been to try to
negotiate a settlement of the nuclear issue with the

North Koreans.” The United States, he added, was

handed this problem in June 1993 by the IAEA and

AMERICAN BAR
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Assistant Secretary of State Robert L. Gallucci
discusses the North Korean problem as moderator
Daniel B. Poneman, Senior Director for Nonprolifer-
ation at the National Security Council, looks on.

the UN Security Council.
North Koreans had indicated that they were pre-
pared to move toward light-water reactors and to
discuss continuity of safeguards with the IAEA.

In bilateral talks, the

Ambassador Gallucci
stated that, according to
IAEA inspectors in May
1994, “the continuity of
safeguards was assured.”
However, the ensuing
North Koreandischarging
of the reactor fuel was
judged tobe “irrevocable”
by the IAEA. °It did not
end for all time the possi-
bility of finding out what
the North Koreans had, in
fact, done in 1989, but it
sure made it much, much
more difficult,” Ambassa-
dor Gallucci admitted.
The United States has
turned the issue back to
the Security Council and

is “on the road to considering the next steps—which
will certainly include sanctions,” he stated. While
the Administration is hopeful that the issue can be
resolved peacefully, he stated, “the stakes here ...
are quite high, so are the risks associated, and sowe
are proceeding in a prudent manner. If necessary,
we will, of course, go to sanctions.” President Clin-

ton has indicated that North Korean possession of

—6—

nuclear weapons would be “unacceptable” and that
North Korean use of a nuclear weapon would be
“the end of the North Korean state as they know it,”
according to Ambassador Gallucci.

He further stated: “Their very active ballistic
missile development program—in the Nodong and
the follow-on missiles—gives them ranges when
developed, when they become operational, in the
thousands and several thousands of kilometers.
This obviously is not a capability they need to de-
fend North Korea from South Korea or from any-
body else. This is a capability they are seeking
presumably, inthe firstinstance, tobe able to project
force throughout Asia and, secondly, because ofthe
kinds of financial deals they have made, to be able
to sell missiles of extended range to other coun-

Continued on page 18



Panel 4
Implementing the Chemical
Weapons Convention

The fourth panel focused its attention on imple-
mentation and verification issues associated with
the Chemical Weapons Convention (CWC). Ber-
nard L. Seward, Jr., of the ACDA Office of General
Counsel, provided the context by which to assess
the treaty and its implementing legislation. He
affirmed that the CWC “prohibits not only the use of
such weapons, but also virtually every other chem-
ical-weapon related activity,” including develop-
ment, production, acquisition, stockpiling, reten-
tion, and direct or indirect transfer by individuals
and legal entities. The verification sections of the
treaty “include provisions on international inspec-
tions, declarations by industry, and
the establishment of a national au-
thority” and necessitate U.S. imple-
menting legislation (reflected in the
proposed “Chemical Weapons Con-
vention Implementation Act of 1994").
In drafting this bill, Mr. Seward stat-
ed, “we tried to use as much existing
legislative precedent as possible,”
specifically the Biological Weapons
Anti-Terrorism Act (for the criminal
provisions), the Toxic Substances
Control Act (for the declarations and
inspections provisions), and the Ex-
port Administration Act (for disclo-
sure provisions).

Mr. Seward outlined the six mis-
cellaneous sections and four titles of
the proposed legislation, including ¢pe

provisions for the collection of infor- Convention.
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inspections using administrative warrants,” al-
though “there maybe some opportunities” for doing
warrantless searches. The CWC challenge inspec-
tion provisions, he said, explicitly reflect U.S. views
“taking into account any constitutional consider-
ations...regarding searches and seizures. Title IV
“also prohibits injunctions on inspections.” Mr.
Seward concluded that “the proposed legislation
represents the Administration’s best considered
opinion on the necessary elements for implement-
ing the CWC, taking into account all of the at times
conflicting interests at stake.”

The first discussant, Lisa. Bronson, Director of
Negotiations and Implementations at the Defense
Department, emphasized that the CWC “is but one
prong of an overall nonproliferation or counterpro-
liferation . . . strategy.” While the CWC would
prohibit the United States from retaliating in kind
to a chemical attack, she noted, U.S. armed forces
do retain “an effective range of re-
taliatory capabilities,” as well as “a,
very, very robust chemical defense
program.” Addressing the compli-
ance issue, Gary B. Crocker, The-
ater Military Forces Division Chief
in the State Department Bureau of
Intelligence and Research, observed
that “inspections openup a system,”
so that “it gets much harder to hide
acovertchemical orbiological weap-
ons capability.”

Opposing the treaty, Douglas J.
Feith, formerly Deputy Assistant
Secretary of Defense, nowin private
law practice, stressed that the 1925
Geneva Convention outlawing the
use of chemical weapons has been
“violated repeatedly, and the inter-
national community has proven it-

Weapons

mation from industry. According to
Mr. Seward, Title Il “prohibits the publicdisclosure
of information or materials (e.g. samples) obtained
under the CWC except in four instances: to the
Organization for the Prohibition of Chemical Weap-
ons (OPCW) and CWC parties, to appropriate com-
mittees and subcommittees of Congress, for law
enforcement purposes, and when disclosure is de-
termined to be in the national interest.”

Title IV sets forth procedures for the initiation
and conduct of the international inspections. Mr.
Seward stated that “we have looked very closely at
the constitutional aspects, particularly the Fourth
Amendment aspects of this, both in drafting the
treaty and in drafting the implementing legisla-
tion.” To this end, “we will try to conduct all

self completely ineffective in deal-
ing with these violations.” According to Mr. Feith,
the international community has engaged in “an
escapist exercise” of prohibiting CW possession. In
his view, “the issue is whether we have any confi-
dence that we would know about a purposeful con-
cealed violation” and “whether the international
community will punish violations.”

Professor David A. Koplow of the Georgetown
University Law Centerfocused his remarksonsome
novel aspects of the CWC, including its complexity
and intrusivenessinto the private sector (especially
the risk of jeopardizing confidential business infor-
mation and constitutional rights). He emphasized
“the intersection with environmental law,” related
Continued on page 18
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pinner Address

ACDA Director Highlights
Treaty Implementation

Friday’s dinner featured remarks by the Honor-
ableJohn D. Holum, Director of the US Arms Control
and Disarmament Agency.

I'm not going to talk to you tonight about the
crucial and well-publicized
arms-control negotiations
underway around the world,
although several are in
progress. Instead, I want to
discuss something less
glamorous—but in today’s
security context, evenmore
important. That is the
steady work of bringing
arms control to fruition, of
translatingthe gains agreed
to on paperintoreal results
on the ground.

This is a particularly apt
topic for the Director of
ACDA. We are deeply in-
volved in negotiations un-
derway —the comprehen-
sive test ban, extension of
the Nuclear Non-Prolifera-
tion Treaty (NPT), and the
fissile material cutoff,
among others. But we also

American Bar Association National Sccurity Law Report
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In these terms, arms control negotiations can
best be likened to our standing military forces.
They represent the promise that an adversary’s
arsenals will be destroyed. But that promise isn't
kept until those arsenals are actually taken down.
Functionally, implementation—not negotiation—is
where most of the action takes place in arms con-
trol.

North Korea comes to mind. What we face is not
the negotiating goal of North Korea agreeing to
forswear nuclear weapons. That was attained in
1985. Atissue nowis whether
North Korea will live up to its
commitmentsunderthe NPT.
This compliance problem
may involve further negotia-
tions—or other additional
steps—but at bottom, it is an
implementation matter.

I also want to underscore
here that, because the NPT is
the world community’s han-
dle on nuclear programs like
NorthKorea’'s, indefinite and
unconditional extension of
the Treaty is ACDA’s highest
priority for the coming year.
I touch on this briefly tonight
only because I know Tom
Graham addressed it in de-
tail earlier today.

A number of recent agree-
ments—such as Convention-
al Forces in Europe, Open
Skies, INF, START and

have a sharply expanding

mission in the implementa-
tion of arms control agree-
ments and regimes, which
includes verification but

especially important that I
talk about this now because
I see a danger looming to
this vital mission.

What exactly do I mean

“What we face is not the negotiat-
ing goal of North Korea agreeingto
forswear nuclear weapons. That
s wellbegond it. Andit's was attained in 1985. Atissue now
& yoncut. is whether North Korea will live up
toits commitments underthe NPT.”

START II, and the Chemical
Weapons Convention—are
joining older agreements
such as the ABM Treaty and
the NPT to create a prodi-
gious architecture of inter-
national arms control law.
More agreements are on the

—John D. Holum Y&
Director, ACDA

Realizing the full poten-
tial of arms control agree-

by implementation? QOver
the Cold War years many of us developed the habit
of thinking of arms control as a goal that conflicted
with national defense. Politically speaking that
often may have been true. But as a practical matter,
arms control and defense share a common pur-
pose: to make us safer. Both address threats to our
national security. Defense deters or defeats these
threats. Arms control quietly takes them away.

mentsisbecoming amomen-
tous mission for the United States and for the Arms
Control and Disarmament Agency. We are enter-

_ing what might be called the arms control imple-

mentation era.

In some cases that means breaking new ground
on verification —for example, international inspec-
tors with aright tolook inside sensitive government
installations or into your clients’ businesses. In
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ersit means updatinglong-standing agreements
tb. gccommodate unforeseen conditions—like the
pmergence of theater missiles, much more capable
than Scuds, in the hands of rogue states.

Let me mention just some of the issues this bur-
geoning national security mission entails.

Chemical Weapons Convention

The Chemical Weapons Convention, or CWC,
presents an immense implementation challenge. It
is also a tremendous achievement that will obligate
the rest of the world to do what we have already
largely decided to do: put
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We should get on with the task.

ABM Demarcation

The talks in Geneva to clarify the ABM Treaty
show that, at times, implementation is negotia-
tion—with high stakes.

When the Treaty was negotiated, we and the
Soviet Union did not resolve the demarcation be-
tween prohibited strategic defenses and permitted
theater defenses. In 1972, there was no compelling
need to do that.

But there istoday—not because we have changed
our minds, but because

an abominable genie back

the world has changed.

in the bottle and inciner-
ate the bottle.
Todaymore than twen-
ty-five countries are sus-
pected of having chemi-
cal weapons or the ability
to produce them. Signifi-
cantly, nolessthan three-

“The Chemical Weapons Convention. ..
presents an immense implementation
challenge. ... The IAEA oversees about
nine hundred nuclear facilities in some
sixty countries; by comparison, the
CWC’s implementing body . .. willhave
access to over twenty-five thousand
facilities in at least one hundred and
twenty countries.”

Recall the memory of
SCUD missiles launched
by Iraq. Now consider the
specter of far more ad-
vanced theater missiles,
possibly armed with nu-
clear, chemical or biolog-
icalweapons,inthe hands

quarters of these coun-

ofaLibya, North Korea, or

tries have signed the
CWC. Obviously we want
them to ratify it as well, and to bring it into force as
soon as possible.

The CWC mayrepresent our greatest implemen-
tation effort yet —whether viewed from the stand-
point of history, of intrusiveness, of industry in-
volvement, or of magnitude of coverage. To give you
a rough idea, the IAEA oversees about nine hun-
dred nuclear facilities in some sixty countries; by
comparison, the CWC’s implementing body, the
Organization for the Prohibition of Chemical Weap-
ons, will have access to over twenty-five thousand
facilities in at least one hundred and twenty coun-
tries.

The Convention is now before the United States
Congress. Iremain hopeful that the Senate will give
its advice and consent to ratification soon, to spur
ratification by scores of other countries that are
taking their cue from us. This would place us
among the original parties to the Convention—and
thus on the ground floor of establishing, among
otherthings, the practical mechanics ofroutine and
challenge inspections.

The CWC embraces for us the central and funda-
mental truths about chemical agents designed to
kill and maim in the cause of war: To make them is
a waste; to keep them an affliction; to use them an
abomination. Tochampion their destruction makes
us at once more exemplary, more civilized and
more secure.

¢

Iraq. That explains why
this Administration wants
to prepare capable theater defenses for our own
forces and our allies and friends.

But we want to do so within the ABM Treaty,
because the Treaty is important to the offensive
force reductions now underway, and indispensable
to the potential for further cuts.

Since last December our Acting Commissioner
tothe Standing Consultative Commission, Stan Riv-
eles, has led the U.S. delegation through three
rounds of demarcation negotiations in Geneva. The
original U.S. proposal focused on the velocity of the
target missile, to define the threat our systems
would be designed to defend against.

Since then, in the course of our negotiations, this
proposal has been incorporated into a broader set
of limits on such defensive systems that includes
but goes beyond target missile velocity. The partic-
ipants are discussing additional elements such as
confidence-building measures to provide assurance
that our respective TMD systems are not used for
nationwide strategic defense.

These negotiations have generated some con-
cern, particularly among the staunchest defenders
of the ABM Treaty, which went through some peril-
ous times in the 1980s. But the best way to preserve
the Treaty is not to fossilize it, but to treat it as a
living text that can still advance our security in a
dramatically changed world—and todoso, Iremind
Continued on page 10
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Continued from page 9

you, not through unilateral fiat, but through negoti-
ation with our Treaty partners.

The Clinton Administration’s policy aims to pro-
tect us first and foremost through arms control—by
working hard to prevent new threats—and second,
by legally pursuing the development of theater de-
fenses for those cases where arms control is not yet
successful. Instead of pitting arms control and
defense against one another, it marries the two.

The START Treaties

The START Treaties underscore another vital
implementation task—addressing the bulk of all
the world’s weapons of mass destruction that canbe
delivered with devastating force on our own coun-
try.

START was signed in 1991, and START Il in Jan-
uary 1993. Some think that means we have taken
care of the problem of Soviet heavy missiles and
counterforce capabilities, and deeply cut back stra-
tegic nuclear forces. Well, not quite.

We and the Russians are retiring missiles and
bombers controlled under START, and eliminating
some associated launchers as well. Under related
agreements, some warheads are being moved out
of Ukraine, Belarus and Kazakhstan, where they
were left when the Soviet Union collapsed.

Nuclear force reductions in the former Soviet
Union are being advanced in part through a $1
billion program of assistance for the safe and se-
cure dismantlement of former Soviet nuclear weap-
ons—which is a national security bargain.

But it is essential to keep in mind that no country
is yet legally required to destroy & single missile,
bomber or submarine under the START Treaties.
They have not yet entered into force. START awaits
Ukraine’s accession to the NPT as a non-nuclear
weapons state, which Russia made a condition ofits
own ratification. START II, in turn, depends on
START and its entry into force. So what is being
done now is in anticipation of but outside these
formal arms control obligations.

I'm not such a purist as to suggest that is objec-
tionable. Voluntary and compensated reductions
are very much in our national interest.

But these valuable de facto efforts cannot substi-
tute for de jure arms control. Why? Because our
relationship with Russia could deteriorate, and
things done voluntarily can be reversed. If Russia
were to become more adversarial, weapons we
have paid to remove could be replaced. So we are
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far better served by having reductions and elimina-
tions agreed, ratified, and legally binding —regard-
less of how the future unfolds.

And of course, whether or not the relationship
becomes more difficult, it will be of great value to
put into force the detailed verification provisions—
including the web of twelve different kinds of on-
site inspections—that the Treaties provide.

That means two things. First, we must make sure
that nothing we are doing prior to entry into force of
the START Treaties will interfere with their formal
legal implementation or compromise the compli-
ance process. .

Second, we must aggressively pursue efforts in
the START Treaty's Joint Compliance and Inspec-
tion Commission (or “JCIC") to resolve issues that
mustbe worked out priorto, orshortly after, START's
entry into force.

The U.S. delegation to the JCIC, led by Ambassa-
dor Steve Steiner of ACDA, has been making great
progress on those issues. The five parties in the
JCIC have already completed some 35 agreements
and joint statements. The issues that remain in-
clude some of the most difficult and intractable
issues kicked down the road—or not even consid-
ered—in the original negotiations. Even as to these
tough nuts, we aré moving toward solutions.

The INF Treaty

With START, a good deal of our work has been
directed to making a treaty that was negotiated as
a bilateral agreement into a multilateral agree-
ment. Implementation of the INF Treaty presents
the same issue of multilateralization writ evenlarg-
er. We have sought to bring all twelve successor
states on board as parties to the INF Treaty.

In private practice, as you might expect, I had
little exposure to the law of succession to treaties.
Now I am becoming quite familiar with it. Indeed, it
may well have seen greater application in the last
five years than in the previous fifty. Virtually all of
our originally bilateral arms control treaties until
recently either had states that wanted to join as
successors or that we wanted to see as successors,
or both.

The broad question presented by such concerns
was how to apply a bilateral agreement to a four or
twelve nation context. The basic answer is, “You
work it out.” In practice this means challenging
implementation, often including negotiation.

This has required new procedures and substan-
tial diplomatic activity with all twelve successor
states as well as the key implementing four—again,
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Kazakhstan, Russia and Ukraine.

; parties do not necessarily like or trust one
m‘;r. Sovereignty understandably has been an
~ ing concern of the new states. Anything that
gven appears unequal, either in treaty implemen-
¢ation OT in the conduct ofthe parties, canbe disrup-
tive—and we invariably hear about it.

There are certain practical difficulties. Small
delegations have no interpreters. Who should sit
nextto whom? Budgets are tight. Feelings can run
high.

That means many seemingly uncontroversialim-
plementation issues have
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A second condition is that the agency with the
principal policy role in implementation and verifi-
cation—which happenstobe ACDA—has abundant
responsibilities, but controls none of the relevant
assets. We are required, for example, to assess for
the Congress whether arms control agreements
can be verified, and to report back if there is any
change. But verification depends on radars, sen-
sors, satellites, on-site inspectors, and other assets
owned and operated entirely by other agencies, not
by ACDA.

And a third trend, with which you're all familiar,

is that most agencies of

become politicized. For

the government are cut-

example, none of the new
independent states want
us to enter its territory for
inspections through the
territory of another par-
ty—frankly, through Rus-
sia. So for the INF Treaty
aswell as START, the four
implementing states now
entry for inspections. the two.”
Anunexpected but sig-

“The Clinton Administration’s policy
aims to protect us first and foremost
through armscontrol—by workinghard
topreventnew threats—and second, by
legally pursuing the development of
theater defenses for those cases where
arms control is not
stead of pitting arms control and de-

have their own points of fense against one another, it marries

yet successful. In-

ting their budgets, to at-
tack more than a decade
ofdeficits and therebyres-
cue the economy. The pol-
icyis sound and it's work-
ing. But deep cuts are
expected in Defense, En-
ergy, and Intelligence,
whose misksions have
changed in the aftermath
of the Cold War.

All of those agencies

Mificant side benefit has

resulted from all these

efforts relating to START as well as INF. They have
given us a framework in which we have already
been able to influence in productive ways the de-
fense planning and national security decisions of
our four partner states. By lending them our good
offices to help work out complex issues between
us—and between them—we have deepened our
engagement with four critical countries during an
important and formative period.

Conclusion

AslIindicated atthe outset, after aboutsixmonths
onthe joblamsensinga danger to the arms control
implementation and verification mission. Itliesin
several intersecting trends and conditions.

The first is the advent of the implementation era.
With CFE, CWC, INF, START, the NPT, Open Skies,
a possible global test ban, the fissile material cutoff,
and other initiatives, we are piling up arms control
implementation and verification requirements. So
among national security missions, this (happily)isa

‘_ ~rowth industry.

@ But keep in mind that while arms control is
considerably less expensive than additional de-
fenses, it is not free—especially when it comes to

1! ) rification.

quite reasonably will ap-
plytheirown standards of
cost-effectiveness to their budgets—balancing de-
fense or intelligence requirements against arms
control verification.

You can see the tension. Already it has occupied
a considerable amount of my time as Director of
ACDA. In the months ahead it could wellbecome a
preoccupation. I invite you to worry about it too, if
you are so inclined.

However we resolve this tension, my central
message remains—that on a daily basis, in our in-
teragency implementing efforts, in the related work
of the On Site Inspection Agency, more broadly in
the Departments of Defense and Energy, in the
intelligence community, in the diligent and cre-
ative nonproliferation efforts of the Department of
State—real arms control isbeing steadily achieved.

We must implement our agreements with vigor
and without delay. We must finish the jobs we have
started. Parents as well as playwrights will tell you
that the realization is no less important than the
conception.

Because thisiswhat arms controlmeansto Amer-
icans. Most people are more interested in what we
have done than in what we have agreed to do. They
realize something that we inside the Beltway often
forget: After the Rose Garden ceremonies have
ended, and the strains of “Hail to the Chief” have
died away, the heavy lifting has just begun.
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panel 5

Verification of the
Biological Weapons
Convention

The principal issue examined by the Biological
Weapons Convention (BWC) panel was how to es-
tablish a verification regime for the 1972 agree-
ment. The BWC states parties will meet this Sep-
temberto discuss the Ad Hoc Group of Governmen-
tal Experts’ findings on enhanced
verification, transparency, and
confidence-building measures.
Mr. Bradley H. Roberts, Research
Fellow at the Center for Strategic
and International Studies, stressed
“the changing nature of the prob-
lem itself” in his paper. He cited
four reasons why the BW problem
is growing worse: 1) “an estab-
lished record of noncompliance,”
in which “states have crossed that
line between defensive and offen-
sive research, movingin the direc-
tion of the creation ofa warfighting
capability through the offensive use
of BW,” most graphically in Iraq; 2)
Soviet/Russian noncompliance,
confirmed by a Russian declara-
tion, and the proliferation of BW
programs to up to 15 countries; 3)
the biotechnology revolution and

A
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verification proposals. “Verifying compliance with
the BWC is not easy,” he cautioned. “Smaller quan-
tities of BW agent than CW can make a crucial
difference to military outcomes, to national will to
prosecute wars, and the differences here are sa-
lient for the way we go about creating a regime.”

“A strategy of nonproliferation that focuses on
denial alone is doomed to failure,” Mr. Roberts
stated. “The technology base has proliferated, is
proliferating.” Since treaty regimes are about “an
agreed political bargain,” he concluded: “We can-
not secure the compliance of states with our per-
sonal sense, our national sense of what their appro-
priate behavior ought to be un-
less they have participated with
us in the establishment of some
agreed rules.”

The first discussant, Professor
Robert M. Atlas of the University
of Louisville, Chair of the Com-
mittee on Environmental Micro-
biology of the American Society
for Microbiology, expressed con-
cernregarding protection of pro-
prietary information and re-
search under a BWC verification
regime. In essence, he stated,
*the problem here is that virtual-
ly any equipment one could think
offorinvolvement inthe develop-
ment ofbiological weapons would
bethe same equipment one would
expect to see in pharmaceutical
and vaccine development and
would also expect to see in most

its effect “on the technical aspects Washington Quarterly editor pogpital laboratories.” Professor
of BW production and use that Bf' adley ) H. Roberts ‘stres.sed .the Atlas added that “we are dealing
heretofore have served to narrow- difficulties of controlling biological  wijth organisms, when we talk

ly circumscribe the utility of BW” weapons.

about biological weapons, that

(e.g. storage, weaponization, and

use on the battlefield); and 4) the end of the Cold
War, increasing the interest of regional actors in
seeking compensatory military assets.

Mr. Roberts noted the emphasis on confidence-
building measures under the BWC, “but these have
not been well-adhered to.” In 1991, the review
conference sponsored a scientific and technical
study of confidence-building, transparency, and

“A strategy of nonproliferation that
focuses on denial alone is doomed to
failure.”

—Bradley H. Roberts

occur naturally,” thereby obscur-
ing verification efforts. What we need, he stressed,
is “an epidemiological database,” describing “what
pathogens naturally occur where.” Even then, new
diseases appear and “could easily be confused with
biological weapons research.” With respect to bio-
technological advances, he said, “we can create
more deadly pathogens,” yet, onthe other hand, the
ability to detect organisms has also greatly im-
proved. The problem, in his opinion, was in devel-
oping comparative points of reference and inter-
pretation.

Dr. Edward J. Lacey, Vice President of Pacific-
Sierra Corporation and formerly Ambassador to
the International Conference on Verification of the
BWC (VEREX), observed that, with developmentsin
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echnology, «suddenly, biological weapons ap-
1o~ siable as a weapon of mass destruction, and
;euch less expensive than nuclear and chemical
weapons.” For some time, he noted, the United
States had expressed reservations about the ade-
quacy ofany BWC verificationregime. He proposed
«adopting a modest verification regime that will
assist in monitoring compliance through the cre-
ation of additional sources of information and a
mechanism to investigate suspicious events and
activities.” He added that “we should do so in a
fashion that does not purport to do more than it
really does, that does not unnecessarily endanger
national security or commercial proprietary inter-
ests, and that does not create a cumbersome and
costly international bureaucracy-. And we should
not do so at the expense of maintaining legitimate
biological defense capabilities.” <

“Qur problem—a problem of security—is a prob-
lem of trying to verify biological weapons activity in
the world,” declared Donald A. Mahley, Acting As-
sistant Director of the ACDABureauof Multilateral
Affairs. Mr.Mahley expressed misgivings aboutthe
military utility of BW, though it offers unique advan-
tages against civilian populations and in terrorist
activities. BW use, he commented, “becomes &
cheap way of creating instability in other regions of
the world, even if it is not directly against United
States soldiers.” In his view, arms control agree-
ments create norms that enhance the position of
the international community vis-G-visa noncompli-
ant state. Regarding BWC verification, Mr. Mahley
said, “trying to make sure that you balance the
expectations of the regime against reality is a very
important element of whatyou're goingtobe able to
do.” He warned of potential bureaucratic difficul-
ties in administering the regime, finding qualified
inspectors, and conducting inspections.

LTC Constance T.Rybka (U.S. Army), assigned to
the Office of the Assistant Secretary of Defense for
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CIA General Counsel ( and Stqnding Committee
member) Elizabeth R. Rindskopf (right) moderated
the Biological Weapons Convention panel.

International Security Policy, examined “the oper-
ational impact of what the government does in the
way of arms conirol processes on the fighting forc-
es.” While she noted that “it's easy to dismiss & bio
threat,” she nonetheless emphasized “the impact of
disease on fighting forces.” According to Col. Ryb-
ka, “any BWCregime needstotake into account the
extraordinary difficulties of determining the intent
of the bio program in question. Isit defensive, or is
it offensive?” She added that transparency is possi-
ble, but “a verification regime is not attainable.”

From the perspective of a private attorney spe-
cializing in intellectual property law, Maxim H.
Waldbaum did not perceive “any major impedi-
ments” in implementing the BWC verification re-
gime. He stated that “there should alsobe aburden
of proof that should be put on the people who want
to inspect and want to verify,” as well as “a higher
‘need to know’ with respect to valuable commercial
processes.” As part ofthe “checks and balances” on
the verification system, he said, harsh penalties
should apply to unauthorized revelation of confi-
dential business information.

! .
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panel 6

strengthening
Export Controls

The principal speakeronthe export control pan-
el, William L. Clements, Director for Nonprolifera-
tion and Export Controls at the National Security
Council, emphasized the need for effective export
controls in addressing nonproliferation objectives.
With the end of the Cold War and termination of the
Coordinating Committee on Multilateral Export
Controls (COCOM), he said, “we now havetochange
the whole focus of export controls,” shifting from “a
technological embargo againstthe
Warsaw Pact” to a nonprolifera-
tion instrumentality. This trans-
formation raises new questions as
to export destinations and con-
trols on smaller transfers oflower
levels of technology. “We wind up
worrying about end users, end
uses, not geographic locations,”
he observed, “and we have to wor-
ry about small shipments” (for ex-
ample, to BW programs).

In contrast to COCOM’s “one-
country-veto” system, Mr. Clem-
ents noted, “all of the nonprolifer-
ation regimes operate on the ba-
sis of consensus when it comes to
the point of what it is we are con-
trolling, but they are national dis-
cretion regimes when it comes to
the point of what it is that a coun-
try actually does in order to fulfill
its multilateral obligation.” In ad-
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trols.” The objective is to provide “the loosest pos-
sible framework” for this management. Under the
proposed legislation, he added, “any agency ...that
has an interest in a particular transaction, in a
particular export license, may review thatlicense.”
On the other hand, agency reviews would have tobe
submitted to the Commerce Department “ona time-
ly basis,” and failure to respond would be “deemed
to be consent.”

The first discussant, Thomas E. Crocker, Jr., &
private attorney specializing in international bank-
ing and trade issues, observed that “atleast some of
the current confusion over export controls stems
not from how to devise and implement controls but
from the objectives they are intended to serve.”
More particularly, he con-
tended, “there is an unrec-
onciled tension between the
Clinton Administration’s
counterproliferation and
competitiveness goals.” This
was most evident in Admin-
istration policy on the de-
mise of COCOM and its sin-
gle-member veto. “If multi-
lateral controls are to be
pursued,” he concluded, the
Administrationneedsto “ex-
ercise U.S. leadership in es-
tablishing the objectives and
devising the export con-
trols.”

Dr.Robert Rudney, Senior
Researcher at the National
Institute for Public Policy,
conveyed findings from a
comparative study of nation-
al export systems’ imple-

dressing this issue, the Ulllrited William L. Clements, Director for Non- mentation and enforcement
States is trying to develop ‘nor-  proliferation and Export Controls at the  provisions by the ABA Task
mative criteria” for decisionmak-  National Security Council, discussed ForceonNonproliferation of

ing by licensing officers and in the Administration export control goals.

Weapons of Mass Destruc-

sharing of information on end us-
ers.
In the negotiations on a COCOM successor re-
gime, Mr. Clements stated, “there is a need to
complement and supplement nonproliferation re-
gimes” by increasing transparency for convention-
al weapons transfers to sensitive regions and estab-
lishing multilateral controls on dual-use technolo-
gies for development of conventional weapons.
Domestically, he added, the Administration pro-
posal to reauthorize the Export Administration Act
“attempts to provide the President with as much
flexibility as possible in administering export con-

tion. “In our case studies,”
he noted, “we have found significant variationamong
major industrial nations as to how they legislate,
administer, and police export controls.” He added
that “most of these countries have closer govern-
ment-industry partnerships, and policymaking in
this area is not normally plagued by the adversarial
relationship one finds in the United States.”
Russell Seitz of the Center for International Af-
fairs at Harvard University, pointed to the thou-
sands of foreign scientists trained in U.S. universi-
ties and expressed skepticismabout “any legal struc-

Continued on page 18
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%aturday Luncheon

commerce Official
Addresses Export Controls

In Saturday’s luncheon address, Deputy Under
Secretary of Commerce Barry E. Carter examined
domestic and multilateral implications of export
controlsboth in terms of nonproliferation and trade
promotion. “With the end of the Cold War, export
controls are still with us, but their uses have
changed,” he said. Controls are no longer required
to deal specifically with the Sino-Soviet bloc, but
“they are crucial for combatting proliferation, com-
batting terrorism, maintaining regional stability,
and curbing human rights abuses,” he added.

However, Mr. Carter pointed out that there are
economic costs to export controls in lost sales and
lost jobs. The Clinton Administration is attempting
to integrate “the genuine foreign policy/national
security interests there with the economic inter-
ests.” Mr. Carter noted that the 19-agency Trade
Promotion Coordinating Committee made “a thor-
oughgoing study of our controls” and decided to
“get rid of the obsolete and inefficient controls.”
Computer licensing limits have been raised from
12.5 to 1000 million theoretical operations per sec-
ond (MTOPS), with continuing restrictions for pro-
liferation destinations. Similarly, telecommunica-
tions controls have been extensively liberalized.
Still, Mr. Carter insisted that rigorous controls re-
main on critical items like super computers and
stealth technology.

Mr. Carter also emphasized streamlining the
licensing process. “Mostlicenses willnowbe cleared
within two or three weeks,” he said. The streamlin-
ing proposal is linked to the Administration’s reau-
thorization bill for the Export Administration Act.

-
T e 20

Standing Committeem mber Lucinda A. Low (right)
moderates the export controls panel.
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Deputy Under Secretary of Commerce BarryE. Cart-
er discussed domestic and multilaégral implica-
tions of export controls at Saturday’s lunch.

Multilateral solutions mustbe sought, Mr. Carter
said, as “export controls are rarely effective if only
we, the United States, use them.” He stressed that
“the goal of this Administration is, wherever possi-
ble, to seek multilateral controls . .. the idea being
that the chain is only as good as its weakest link.”
COCOM has been terminated, and negotiations
continue on an expanded successor regime. “It’s
critical to get other countries to be members than
just the old NATO members plus Japan,” he stated.
The new targets are rogue proliferator states and
areas of security concern like the Middle East. “The
goal is to include on the list what's important like
conventional arms . .. and dual use items that are of
concern to us such as super computers and stealth
technology.” Furthermore, in a system based on
national discretion, “we have to work with coun-
tries to make sure their systems work, t00.” He
asked: “What good is it for us to have a perfect
system and others to be as porous as can be?”

Finally, Mr. Carter stressed the importance of
defense conversion in the former Soviet Union,
since such conversion addresses both proliferation
and internal stability concerns. “What we are trying
to do . . . is to realize that, in these countries, the
defense industries were major, high-tech parts of
their economies, and they took savage, severe hits
in their budgets,” he said. Mr. Carter outlined
Nunn-Lugar initiatives to finance joint ventures for
conversion from weapons of mass destruction to
commercial goods.
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panel 7

WMD lIssues in the
Former Soviet Union

The final conference panel discussed mutual co-
operation for safety, security, and dismantlement
of Weapons of Mass Destruction in the former Sovi-
et Union, “one ofthe most important of all the topics
that we have addressed,” noted Professor Moore.
The panel moderator, Professor Eugene V. Rostow
of the National Defense University, a former Yale
Law School Dean whose distinguished career in
government service included posts as Under Secre-
tary of State for Po-
litical Affairs and
Director ofthe Arms
Control and Disar-
mament Agency,
commented that
these issues consti-
tuted “perhaps . . .
the critical part of
the programs we
shall have to devel-
op and carry out in
an effort to preserve
something like the
regime of nonprolif-
eration we have en-
joyed, relatively
speaking, since
1967-68."

The main pre-
senter, Ambassador
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Ambassador James E. Goodby discusses the problems of dis-

manteling weapons of mass destruction in the former Soviet
Union during Saturday’s final panel.
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transferred nuclear material; security assurances
based largely on the Helsinki Final Act and the NPT;
and U.S. dismantlement assistance. The latter
measure, in Ambassador Goodby’s view, relied “ex-
clusively on Nunn-Lugar assistance, without which,
1 think, that Trilateral Agreement would not have
been possible.”

Total U.S. commitments in equipment and tech-
nical expertise under the Nunn-Lugar program
amount to approximately $1 billion, according to
Ambassador Goodby. Most of these funds are “go-
ing into weapons dismantlement and into the safe-

~ ty, security, transportation, and storage of nuclear

weapons.” Other areas of U.S. concern include
material control and accountability (including ex-
port controls) and
defense industry
conversion. In par-
ticular, he under-
lined the impor-
tance of adequate
safeguards at two
new storage facili-
ties for dismantied
warheads, whose
constructionisbeing
funded by the Unit-
ed States.
Ambassador
Goodby stated that
the U.S. program
will be required un-
til the year 2000. He
stated: “Idobelieve
it's going tobe need-
ed in terms of accel-

James E. Goodby,

Chief U.S. Negotiator for the Safe and Secure Dis-
mantlement of Nuclear Weapons, emphasized pre-
serving “the nuclear restraint regime that worked
very well throughout the Cold War.” This regime,
he cautioned, is now threatened by the emergence
of Soviet successor states and sub-state units (in-
cluding criminal elements). The Bush and Clinton
Administrations “began to putin place...apreven-
tive diplomacy assault on those who would try to
undermine the nuclear restraint regime.” This
preventive diplomacy effort, he added, was rein-
forced by Congress, specifically the passage of Nunn-
Lugar legislation in 1991.

Ambassador Goodby stated that U.S. diplomatic
initiatives have been capped by the Trilateral Agree-
ment of January 1994 between the U.S., Russia, and
Ukraine, requiring Ukraine to ratify START I in
return for three concessions: compensation for

erating the reduc-
tions required under START I and clearly under
START II.” In addition, the issues of chemical and
biological weapons demilitarization need to be ad-
dressed. Congressional support, Ambassador
Goodby added, will be necessary to fulfill all these
programs, as well as new initiatives to dismantle
warheads. U.S.-Russian working groups are now
examining related questions of long-term disposi-
tion of plutonium and measures to assure safe-
guards, transparency, and irreversibility.

Dr. Thomas B. Cochran, Senior Scientist at the
Natural Resources Defense Council, took issue with
Ambassador Goodby’s assessment. He stated that
“implementation of Nunn-Lugar by this and the
previous Administration has largely failed to ac-
complish its central purposes, and it is unlikely to
do so unless there are fundamental reforms in the
Administration’s policies and implementation ef-
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4 More to the point, Dr. Cochran observed,

is no effort to achieve a universal, global
he ards regime that covers all nuclear weapons
e . . » .
2od weapons-usable ﬁssxle_z materlz?,l. Charging

at the Pentagon has resisted reciprocal agree-
ments, Dr. Cochran stressed that “improving phys-
jcal security over nuclear warheads and weapons-
usable fissile material, and improving fissile mate-
rial control and accounting in Russia, should be
amongthe very highest U.S. national security prior-
ities.”

Ambassador Jonathan Dean, Senior Arms Con-
trol Adviser at the Union of Concerned Scientists,
echoed Dr. Cochran’s concerns about the Adminis-
tration’s lack of “an overall plan for controlling and
reducing the dangers from the Russian nuclear
arsenal.” Ambassador Dean warned of the risk of

“the emergence of a nationalistic, a.uthontana.n
regime adopting a militant posture and perhaps
threatening neighbors with nuclear weapons.” He
added that “this is clearly the largest danger from
nuclear weapons, exceeding by far the risks of pro-
liferation from developing countries.” Ambassador
Dean'’s preferred course of action is “to get as many
of these weapons and as much of the fissile material
as possible out of Russia or, at least, out of exclusive
Russian control as the necessary cost of reciprocal
action by the United States.”

Defending Administration policies, Dr. Gloria
Duffy, Deputy Assistant Secretary of Defense for
Cooperative Threat Reduction, enumerated the suc-
cesses of the program, in particular, “reducing the
threat to us, the actual nuclear weapons targeted
against us, of which there were about 3,000 in the
republics outside Russia.” The basic program con-
cept, she said, was “matching the financial needs of
the former Soviet republics in their dismantling
and demilitarization with the security needs of the
United States,” thereby establishing “a web of rela-
tionships between the U.S. and the governments in
the republics.” Dr. Duffy perceived four principal
challenges: 1) assuring that the process of disman-
tling continues in Ukraine, Kazakhstan, and Be-
larus; 2) improving the safety and security of nucle-
ar weapons and materials in Russia; 3) assisting
Russia to diminish its CW and BW capabilities; and
4) garnering U.S. domestic (principally congres-
sional) support for continuing the Nunn-Lugar pro-
gram.

The next discussant, Rose E. Gottemoeller, Di-
rector of Russian, Ukrainian, and Eurasian Affairs
at the National Security Council, pointed to U.S.
success in implementing the Lisbon Protocols and
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noted the importance of Ukraine acceding to the
NPT as a prerequisite for START entry into force.
Responding to criticism of the-Administration, she
stated: “I see only evidence of involvement at the
veryhighestlevel in the White House and interestin
our denuclearization agenda overall.” Observing
that the U.S. and Russia are engaged in “a pro-
foundly sensitive process,” she expressed concern
“that, if we lay out a highly conditioned, broad-
ranging agenda, we may end up in a situation where
we are gridlocked once again.”

Army Col. William R. Faircloth, of the Joint Staff's
Nuclear Arms Control Division, offered a military
perspective on these issues in the former Soviet
republics. “Our challenge now .. .,” he said, “is to
continue to keep the pressure both internally, to
keep the momentum going, and ... in the capitals,
to make sure that they stay on the course that they
signed up for and to ensure that we provide them
the right types of assistance just as fast as we possi-
bly can.” He cautioned that this U.S. technical

assistance had been “a difficult concept” for the
military in the republics (and especially the Strate-
gic Rocket Forces) to accept.

(International Club) s N
November 9—Breakfast Meetiiig, lntematl nal
Club (Speaker: Dr. Edward Teller)
December 1-2—Conference (to be

ouncedJ
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strengthening Export Controls ...

Continued from page 14

ture” controlling technology information flow. Mr.
Seitz postulated “a paradigm shift,” in which “high
technology is ramified to a point where the appro-
priate technologies for the proliferation of WMD
have become increasingly ubiquitous,” and “the
technological underpinnings of proliferation have
become transnational.”

Henry Sokolski, a former Defense Department
official and now Director of the Nonproliferation
Policy Education Center, advocated maintaining
export controls and emphasized the necessity of
“trying to hold onto the authority to do something,
when you need to do it, against bad behavior.” He
also pointed to the uses of computer systems for
tracking exports, specifically the Australiansystem
where exporters file their shipper export declara-
tions electronically and seek export clearance from
customs authorities in advance of any shipment.

North Korea...

Continued from page 6

tries—and other countries include such countries
as Iran—so the implications are not only destabiliz-
ing to Asia, but also to the Middle East and else-
where.”

Dr. David A. Kay, formerly Chief IAEA inspector
in Iraq and now Assistant Vice President of Science
Applications International Corporation, empha-
sized how much the North Korean nuclear program
has been consistently underestimated. Moreover,
he said, “unilateral actions—talking with the North
Koreans—never seemtoleadtoreal follow-through
actions” by Pyongyang. Dr. Kay also pointed to the
“asymmetry of interests” between the U.S. position
and that of our allies (i.e., South Korea and Japan),
which “makes it very hard to marshal a coalition”
comparable to the one put together in response to
the 1990-91 Gulf crisis.

In response, Daniel B. Poneman, Special Assis-
tant to the President at the National Security Coun-
cil, affirmed the consistent line of U.S. policy toward
the North Koreans: “You can either come into
compliance with international obligations and cer-
tain consequences will follow, or you may flount
those obligations and other consequences follow...
. It is essentially their choice and not ours.” In Mr.
Poneman’s view, the United States has systemati-
cally pursued two priorities: a non-nuclear Korean
peninsula and a strong nuclear nonproliferation
regime. In addition, he stated that “our security
commitments to our treaty allies in Asia—Japan
and South Korea—are unshakable.”
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The last discussant, Robert D. Walpole, Deputy
Director of the CIA Nonproliferation Center, ob-
served that “we do . . . have strong evidence the
North Koreans are hiding evidence of nuclear weap-
ons-related activities from the international com-
munity.” He warned that, “if unchecked, by the late
1990s Pyongyang will have the capability to produce
up to 65 kilograms of plutonium per year.” Mr.
Walpole added that “North Korea is the world’s
largest proliferator of ballistic missiles and earns
considerable foreign exchange from the sales of
missiles and the know-how to produce them.” North
Koreais also developing longer-range ballistic mis-
siles. He cautioned: “Once-deployed, these missiles
could put at risk amuch larger area, including all of
Northeast Asia, plus parts of Southeast Asia andthe
Pacific. Were they to be exported to the Middle
East, they could threaten Europe as well.”

Chemical Weapons Convention . ..

Continued from page 7

to dismantling and destruction of the weapons.

Reflecting industry views in support ofthe CWC,
Michael F. Walls of the Chemical Manufacturers
Association underscored industry participation in
the negotiations and noted three positive impacts
of this participation: “strong protection for propri-
etary information, a minimum . . . regulatory bur-
den on commercial chemical companies, and...a
minimum of intrusion on their commercial activi-
ties.” However, he cautioned that the draft imple-
menting legislation provides for what he termed
unfair criminal penalties for minor reporting viola-
tions and a $50,000 per day penalty for failure to
permit an inspection. Mr. Walls also warned that
Congress may be tempted to expand the scope of
the legislation to impose additional health, safety,
and environmental regulations.
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