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Introduction and Overview

On June 3-4, 1993, the Standing Committee spon-
sored a conference on “Anarchy in the Third World”
at the International Club in Washington, D.C.

Professor John Norton Moore, Director ofthe Cen-
ter for National Security Law at the University of
Virginia School of Law and a former five-term chair-
man of the Standing Commitiee, began the confer-
ence by giving some brief background on the Stand-
ing Committee and emphasizing its long-standing
commitment to democracy and the rule oflaw around
the world.

Setting the stage for the programs which were to
follow, Professor Moore observed that the world was
experiencing “a time of extraordinary change.” On
the positive side, the end of the Cold War has en-
hanced the potential for an effective U.N. Security
Council and other “opportunities to strengthen world
order....”
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Members of Thursday’s initial panel address a record crowd
and C-Span TV audience on Anarchy and Government
Breakdown.

Panel I: An Overview

Anarchy and
Government Breakdown

The first panel began with brief remarks by the
moderator, Ambassador Samuel Lewis, whose distin-
guished record of public service includes havingbeen
Ambassador to Israel for six years during both the
Carter and Reagan administrations, more than five
years as President of the U.S. Institute of Peace, and
his current post as Director of the State Department’s
Policy Planning Staff.

Dr. Alberto Coll

Dr. Alberto Coll, Principal Deputy Assistant Secre-
tary of Defense for Special Operations and Low Inten-
sity Conflict, began the substantive presentations by
noting “the tremendous breakdown of governance
throughout the Third World and throughout much of

Continued on page 2
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Prof. Moore on Anarchy ...
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A “strong and continuing trend toward democracy
around the world” would also likely improve the long-
term chances for world peace. On this issue, Profes-
sorMoore drew the audience’s attentiontothe Copen-
hagen Document produced under the leadership of
Ambassador Max Kampelman through the Confer-
ence on Security and Cooperation in Europe (CSCE)
process, which recognized democracy as the legiti-
mate basis for government; and he noted the exist-
ence of “new, empiricaldata ...about the relationship
between democracy, totalitarianism, and war-peace
issues.”

On the negative side, Professor Moore observed
that there remained a significant threat from the
remainingLeninist regimes—and emphasizedinpar-
ticular the problem of nuclear weapons proliferation
posed by the North Korean regime of Kim Il Sung.

Turning then to the problem of “anarchy in the
Third World"—the title of the conference—Professor
Moore noted that there was no single cause to the
problems that would be examined at the conference,
and noshort title could really capture the entire topic.
Some of the problems were internal in origin, others
international. Still others—like the tragic develop-
ments in Bosnia-Herzegovina—could not easily be
categorized by either term.

Professor Moore suggested that most of the prob-
lems set for discussion at the conference had “a com-
monality of either the involvement of terrorism or
other forms of massive human rights violations, fre-
quently rising to the level of democide or genocide . .
.. Since many of them were producing obvious
international consequences—such as the flow of ref-
ugees to neighboring States—they were issues of le-
gitimate international concern. He challenged the
conferees to examine two sets of issues in their delib-
erations:

« What are the causes and likely prognoses of each
conflict; and

e What is the full range of options available to the
United Nations, regional organizations, or other
international or national actors to deal effectively
with these problems?

Professor Moore closed his introductory remarks
by noting some ongoing research at the Center for
National Security Law examining synergies between
totalitarian regimes and system-wide deterrence fail-
ure as primary causes of war in the modern era.

Panel —Government Breakdown ...
Continued from page 1

the Second World as well,” arguing that “itlhe end of
the Cold War indeed in many cases has acted as a
lifting of constraints that had seemed to be holding
together various nation States that now have turned
out to be very difficult to keep together.”

Among the underlying problems, Dr. Coll suggest-
ed, were “very ancient and powerful forces of disinte-
gration in the form of . . . ethnic, religious, and nation-
alistic hatreds and aspirations.” The principle that
“no people should be ruled by another,” he suggested,
“has accelerated out of control. Kazakhstan is inhab-
ited by 102 nationalities: Should it become 102 coun-
tries? Atleast 3,500 groups around the world now call
themselves nations, and the number keeps growing.
Should each have its own country?”

Another key factor is that “liln many parts of our
world today many countries are being exposed to
modern technology and communications, [butl the
corresponding political and civic culture on which
democraticand orderly governanceneeds tobe found-
edissimplynotthere.” Quoting James Cladd,Dr.Coll
said: “In many Third World countries, the quality of
administration found is often indistinguishable from
simple looting.”

Dr. Coll argued that “the growing fragmentation
going on in many parts of the world is giving rise to
politicalentities thatare incapable of sustainingthem-
selves either economically or politically, much less
capable of providing for their own security”; and he
predicted that “the multiplication of such unsustain-
able entities will tempt regional powers to pursue
hegemonic expansionist policies so as to incorporate
these entities into a wider political hegemony under
their control.”
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Turning to what the United States can do about the
problem, Dr. Coll emphasized “the principle of selec-
tivity.” “The United States,” he contended, “lacks
eitherthe resources orthe will toinvolve itselfheavily
in all of these conflicts. Most of them affect our
interests only indirectly, . . . and we must be very
selective as to how, when, and to what extent we
involve ourselves in those conflicts.” He said “lwle
must be very careful not to see the Defense Depart-
ment or the armed
forces as a magical
instrument that we
can deploy around
the globe to settle
these problems. First
of all, military power
is inappropriate in
most of these cases,
and secondly there
aretremendous costs
to us as a country in
usingthe armedforc-
es for intervention in

been “the disengagement of the world system from
propping up a very shallowly rooted situation of law
and order in much of the Third World, which has
thrown into question the legitimacy of both bound-
aries and governments, . . . changing fundamentally
the balance of power between governments and the
societies in which they exist. . . . [Tlhe balance of

powerthat previously favored governments is chang-
ing against them.”

Another factor is
that:

We are more aggres-
sively than ever ex-
porting our deeply
held convictions
aboutall sorts of won-
derful values: de-
mocracy, human
rights, market eco-
nomics, women'’s em-
powerment, environ-
mental protection—
all very worthy caus-
es—but, indoingthat,

these conflicts.”
Dr. Collsuggested

we are further weak-
ening governments

. R % againstwhomthebal-
that “insome ofthese = Ambassador Samuel Lewis, Director of the State Department Policy .. .o of poweris shift-
crises, international Planning Staff and former President of the U.S. Institute of Peace, ing. The response of
organizationsneedto introduces Dr. Alberto Coll to begin the first panel of the conference. governmentsinsome
bepreparedto assert cases is to collapse.

stricter forms of conditionality,” requiring meaning-
ful political or economic reforms before support is
given. It might alsobe useful to explore eitherthrough
the United Nations or regional organizations “the
equivalent oftrusteeship arrangementsby which these
international organizations would take a much more
aggressive and more active role in shaping the polit-
ical and economic conditions” in countries which
seem to be collapsing into anarchy.

Professor Chester Crocker

The second speaker was Chester Crocker, former
Assistant Secretary of State for African Affairs and
now a professor at Georgetown University and Chair-
man of the Board of the U.S. Institute of Peace.

Hebeganbynotingthat the end ofthe Cold Warhas
left the United States with no single dominant hostile
aggressor, but that picture has been replaced by the
emergence of “lots of enemies” and dramatic chang-
es. “The Third World and the Second World are be-
coming one as parts of the former Soviet Union look
more and more and behave more and more like parts
of Africa that I'm very acquainted with.”

In addition to the causes mentioned by Dr. Coll,
Professor Crocker suggested that a major cause has

In other cases, it is simply to resist and hunker down.

Still another factor in the growth of anarchy is “the
extraordinarily ironic success of peacemakers, who
have created settlements that now need to be imple-
mented. That has imposed yet more demands on a
transitional world system ....”

Professor Crocker gave the United Nations “about
a B minus” for its performance in the last couple of
years, a grade that is likely to fall to a “C plus” by next
semester. He was even tougheron the “big powers” in
the United Nations, givingthem “atbest a C, and their
grades next semester look like they are going in the
tank.”

Turningto other causes of the growing anarchy, he
said:

You get anarchy when the balance between the State
anditssocial contextbreaksdown.... Yougetanarchy
when the institutions of order are obliged to go into
business for themselves to survive, to run drugs, to sell
off official assets. ... You get anarchy when incumbent
elites are so isolated that they have no option but to
hang on at all cost when what should be happening is
some kind of golden parachute for them, however
odious their records may be. . ..

You get anarchy when judges, police and legislators

Continued on page 4
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Panel I—Government Breakdown ...

Continued from page 3

ofthe embryonicinternational systembecome mocked,
ignored, and humiliated. I'm talking about the U.N.
Security Council. I'm
talking about major
powers like ourselves.
I'm talking about U.N.
peacekeepers when
U.N. forces assigned to
a difficult arena of con-
flict are assigned waste
dumps as a place in
which to set up their
military camps for their
troops (as happened in
Bosnia)...—where U.N.
vehicles have become
places where faction
leaders are assassinat-
ed under international
cameras. . . .

So, in sum, I guess what
I'm saying is that when
governments are sys-
tematically weakened,
however odious they
may be, and replaced with nothing, you're going to get
a pattern of anarchy around the world.

He endorsed the principle of selectivity empha-
sized by Dr. Coll, but also stressed that there are some
cases in which the United States has to act.

We should lead where we have special diplomatic
opportunities and historical links that make us rele-
vant. We should lead where the implications of doing
nothing are just too awful to contemplate, where we’d
be creating too many bad precedents and leading to
toomany more negative consequences from our refus-
altoact. Andthen, finally, ... we should lead when we
have come to terms with a moral or humanitarian
bottom line. The words “never again” mean some-
thing.

Professor Murray Feshbach

The third speaker on the panel was Dr. Murray
Feshbach, a Research Professor at Georgetown Uni-
versity and Fellow at the Smithsonian Institution’s
Kennan Institution. He is also a past President of the
American Association for the Advancement of Slavic
Studies and the Association for Comparative Eco-
nomic Studies. He was introduced by Ambassador
Lewis as “one of the country’s leading Sovietologists.”

Professor Feshbach relied heavily upon statistical
data concerning the former Soviet Union to present a
very dark picture of the future inthat troubled region.
“To put it mildly,” he said, “I think that there is a
potential for social collapse and social anarchy before

| G g S

they solve their problems of the politics and econom-
ics of the situation.”

There are numerous environmentally related
health hazards in the region. Chemical weapons
dumped “by the Brits, the Germans, and the Rus-
sians” in the Black Sea
are currently corroding,
and “ifthey corrode rel-
atively simultaneously,”
theymaykill “hundreds
of thousands of people”
and endanger the pop-
ulations of ten coun-
tries.

The average life ex-
pectancy of Russian
males “reached a peak
ofs6three decadesago”
and is now “getting
down to 60.” The air
pollution situation in
Moscow is so bad that
one former Russian
Minister of Health re-
marked: “To live longer, breathe less.” “[Tlhree quar-
ters of the surface water is polluted and half of all
drinking water is not potable . ...”

Moscow has 636 radioactive toxic waste sites, and
they are finding 40-50 more each day. St. Petersburg
has 1,500; Omsk has 200; and there are “secret cities”
that are even worse.

L

Professor Murray Feshbachprovided extensive details about health,
economic, and environmental problemsinthe former Soviet Union.

Infant mortality will increase immensely this year,
partly mechanically because they're finally adopting
the World Health Organization’s methodology; but,
more than that, there is enormous growth in congen-
ital anomalies, birth defects, birth deformities, in part
due to lack of reproductive health of women, in part
largely due to environmental conditions including air,
land, and water pollution. Thirty percent of all food is
contaminated (10% is toxic), 40% of all baby food is
contaminated. Seventy-five to eighty percent of all
women have pathology during their pregnancy. [Onlyl
40% of children born are healthy according to an
official state report by the Russian government re-
leased last October 6—and that’s probably an under-
statement. In places like Arkhangelsk . . . they're
finding plutonium in the placentas of the children.

Open-air testing of nuclear weapons is having a
harmful impact upon Soviet health, with newborn
children today being both shorter and lighter than
babies in earlier periods. Non-military nuclear pro-
grams are also being mismanaged and constitute a
threat to public health—the plant director in the
South Ukrainian nuclear power plant recently was
fired after closing offthe safety valves just aswas done

Continued on page 6
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Panel Il

Case Study: Somalia

Thursday’s second panel brought together experts
to examine the case study of Somalia. It was moder-
ated by Nicholas Rostow, former Legal Adviser to the
National Security Council.

Ambassador Mohamed Sahnoun

The first speaker was Ambassador Mohamed Sah-
noun, currently a fellow at the U.S. Institute of Peace
and from 1964 until 1992 a member of the Algerian
Foreign Service. Heis aformer Algerian Ambassador
to the United Nations, the United States, France, and
Germany, and in 1992 he was the Special Represen-
tative of the U.N. Secretary General in Somalia.

Building, perhaps, upon an observation made by
Professor Thompson on the previous panel, Ambas-
sador Sahnoun began by noting that “very often gov-
ernments are part of the problem. It is when there
seems to be a political stability and strong govern-
ment that, in fact, the root causes of some of these
crises are sown and nurtured.” He provided a useful
history of the problems in Somalia since 1988, noting
the impact of economic difficulties, lack of equitable
distribution of development assistance, mismanage-
ment of the debt issues, and a growing feeling among
the people that they had no peaceful means of re-
dressing their perceived wrongs. This led to rebel-
lion, which was followed by bloody repression and
widespread torture and other human rights viola-
tions.

He argued that, in the absence of an internal dem-
ocraticmechanism to provide “corrective measures,”
the international community—either through the
Organization of African Unity, the League of Arab
States, or the United Nations—had a duty to rescue

U.N. Charter
Article 99

The Secretary-General may bring to the at-
tention of the Security Council any matter which
in his opinion may threaten the maintenance of
international peace and security.

the victimized population of Somalia. While some
countries did put pressure on the Siad Barre regime
bysuspendingbilateral aid, not many othersfollowed.
Ultimately, with rebel insurgents approaching Moga-
dishu, Siad Barre fled in January 1991—leaving be-
hind no “legitimate” government but only a variety of
insurgent groups exercising power in various parts of
the country.

Ambassador Sahnoun criticized the Secretary
General fornot acting under Article 99 ofthe Charter
(see box above) to bring the deteriorating situation to
the attention of the Security Council. Indeed, the
United Nations rejected a request from Djibouti to
help organize and manage a reconciliation confer-
encetobringtogetherthe variousfactionsin Somalia.
This set the stage for a major disaster—years of ha-
tred surfaced while many people began to fight sim-
plytosurvive. Despairtook over, and “lilndividualism
and clanism became the only secure fortress for peo-
ple.” Looting became the only means of survival for
many.

When the United Nations finally did agree to be-
come involved in January 1992, it confronted an atmo-
sphere of suspicion and confusion—many Somalis
could not understand why that world organization
had previously supported the Siad Barre regime, and
they could not understand whythe end ofthe dictator-

ship was not immediately followed by international
Continued on page 7
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before the tragic explosion in Chernobyl.

And, speaking of Chernobyl, itisnowadmitted that
the level of escaped radiation registered 80 million
curies, not 50 million as previously admitted. (By way
of comparison, the radiation that leaked into the
atmosphere during the Three Mile Island incident a
few years back was 15 curies.) The rate of thyroid
cancer in Belarus is estimated by the World Health
Organization as 80 times the normal, and that still
may increase.

To make matters worse, widespread corruption, a
2500% rate of inflation, a 20% annual decrease in
GNP, and a general breakdown in governance make
prospectsforseriousimprovement unlikely. Dr.Fesh-
bach gave as an example recent humanitarian flights
from Germany and other countries in which 80% of
the supplies had been stolen within twenty-four hours
of arriving.

In response to a question from the audience, Pro-
fessor Feshbach added that the population in the
former Soviet Union, especially in Russia, is declining
rapidly. “Last year there were 10% more deaths than
births, and the first two months of this year, there
were 50% more deaths than births in Russia.”

Professor Edward Gordon

The next speaker was Professor Edward Gordon,
President ofthe American Branch of the Internation-
al Law Association and a Professor of Law at the
Albany Law School in New York.

Professor Gordon suggested that the changes now
being observed may have been exacerbated by the
end of the Cold War, but:

[TIhe end of the Cold War and its pattern of hegemony
merely coincided with longer term trends with the
global phenomenon that was well under way in any
case, and that may even have hastened the speed with
which the Cold War ended and the Soviet Empire and
the world Communist revolution collapsed. I'm per-
suaded that we're living through a time of transforma-
tion in the world’s political order, a restructuring of
authority whose essential characteristic may be that
international relations is no longer as dominant a
dimension of global political life as it has been since
the Seventeenth Century. If so, what is afoot is an
upheaval, but it is not necessarily a chaos.

Dubbing the change a shift to a “post-international
world,” Professor Gordon argued that current inter-
nationallaw—anchored to the linchpins of “territorial
integrity” and “political independence of States”™—
maybeinadequately prepared as a conceptual frame-

February 1994

work to serve this new reality.

More and more, the changes in the world “unfold
without the direct involvement of nations or States.”
Technology is key to this phenomenon. Information
and images are transmitted instantly, globally, which
“undercuts the advantage of territorial control, which
is the basis of national sovereignty as well as the
fundamentally ordering criterion of international re-
lations.”

By conveying images instantly globally, technology
has not only shortened political distances, it's also
made routine the creation of trans-territorial identi-
ties. It has done this by intensifying and rendering
more imminent and usable such traditional identities
as race, ethnicity, religion, and language, and by in-
vesting equally potent ones such as gender, age, social
status, occupation and so on, with an imminence and
a potential for affecting events they never had before.
Workers of the world may yet unite, but it will be
because the technology has made their communica-
tion more personal and more powerful, not because of
anything Marx and Engels and Lenin knew about.
...[Tlechnology hastransformed global politics into an
interactive game in which in many cases anyone can
inject himself self-consciously and vigorously and in-
stantly into the matrix of events happening anywhere
in the world, regardless of where he happens to be at
the moment and without going through his own gov-
ernment or any other government. To the extent that
governments are unable to effectively counter or block
this interactivity, their authority is weakened. To the
extent that their performance as governments is now
subject immediately to global democratic approval or
even comparison shopping, their authority is weak-
ened. The widespread knowledge that political power
can quickly be obtained is itself a source of power in
opposition to the authority of governments. . . .
[Clompliance with authority is nowhere still unques-
tioning and automatic.

Professor Gordon concluded that “[tlhe challenge
to international lawyers is to self-consciously trans-
form international law by focusing more on the out-
comesitshould promote and protect and correspond-
ingly less upon precedent for the sake of continuity or
stability.”

Professor W. Scott Thompson

The final speaker on the panel was Professor W.
Scott Thompson, of the Fletcher School of Law and
Diplomacy. A former Rhodes Scholar, Dr. Thompson
is a Resident Associate at the Carnegie Endowment
for International Peace and a member of the Board of
Directors of the U.S. Institute of Peace.

He began with the proposition “that if the military
prepare for the last war, political scientists look to old
concepts to explain current or future realities—and
thatisadanger.” Toillustrate, he observed that when

—6—
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Ghana became the first independent black African
State, “in several hundred articles referring to its
political parliamentary system, only two detected
that the whole thing was afraud ....”

Turning to more contemporary difficulties, Profes-
sor Thompson noted that Zaire is surrounded by nine
States.

Ifyoulook at an ethnic map, you'll see that each of the
major ethnic groupsin Zaire has alarger proportion of
its membership across the boundary in one of those
nine States. Now, Mobutuisnot immortal, and at some
point he is going to go. There are no more roads in
Zaire. The State has completely disintegrated from a
functioning point of view. . . . In any case, what
obviously would be most likely to happen in the cen-
trifugal forces at work when Mobutu goesisthat all the
neighboring States start to nibble and rearrange the
map to their own logic and convenience.

Professor Thompson then turned to what he char-
acterized as “tectonic issues,” such as the decline of
State competence. For example, do States know
when to “tighten their belts” in an economic sense?
He noted that many Third World countries that had
borrowed heavily in the 1970s realized in the 1980s
that they couldn’'t simply keep adding debt. For
example, Brazil cut its debt in half, Mexico by a fifth,
Thailand by a fifth, and so on. But during the 1980s, as
a proportion of GNP, Nigeria’'s debt rose 400%, Ugan-
da’s about 800%, Ghana's by 400%, and even India—
which historically has refused to borrow after learn-
ing the hard lesson that unpaid debts may bring
occupation by foreign soldiers—witnessed a relative
debt increase of 300%. Overall, foreign debt in Asia
and Latin America is now about one-third of GNP,
while in Africa it is 110%.

Trying to find an explanation for the differences,
Professor Thompson concluded that with four excep-
tions (Senegal, El Salvador, Argentina, and Venezue-
la) all of the Third World States that incurred dramat-
ic increases in foreign debt during the 1980s were
dictatorships. He reasoned: “I see a very strong
correlation between strong leadership beyond a cer-
tain point on the spectrum and anarchy in the Third
World. This is not a familiar proposition. This seems
counter-intuitive in some ways, but it seems to work
that way.”

While warning of the need to “Ibleware of people
using democracy as a fagade,” Professor Thompson
said there was hope to be drawn “from the wonderful
democratic trends in the world.” He noted that a
World Bank economist recently had told him that
Tanzania had finally started to improve its economy.
“I said, ‘well, when did it start?” ‘Oh, about 1985.
‘When did Nyerere step down?’ ‘Oh—1985.”

Panel ll—Somalia ...

Continued from page 5

support and aid. He explained:

Not only was the U.N. assistance very limited, it was
also so slowly and inadequately delivered that it be-
came counterproductive. Fighting erupted here and
there overthatlittle precious food, so that it ultimately
introduced a new element of antagonism, animosity
and violence. So the suspicion of the Somali towards
the U.N. was being fed by the paralysis of the system.
Vast regions of Somalia were not supplied by any kind
of food.

Fortunately, in the view of Ambassador Sahnoun,
the United States finally decided that it must act, and
Operation Restore Hope was launched. Concluding
that this “has opened new opportunities for the Unit-
ed Nations,” Ambassador Sahnoun said it “remains to
be seen” whether the United Nations could take ad-
vantage of these opportunities.

Ambassador Robert Oakley

The next speakerwas Ambassador Robert Oakley,
who after 34 years as a career foreign service officer—
including assignments as Ambassador to Pakistan
and Somalia, Ambassador-at-Large for Counter-Ter-
rorism, and Senior Director for Near East and South
Asian Affairs on the NSC Staff—was chosen by Pres-
ident Bush to serve as Special Envoy to Somalia, a
position he held until March of 1993.

Ambassador Oakley began by explaining Presi-
dent Bush’s decision to send U.S. forces to Somalia
after concludingthat the U.N.-sponsored peacekeep-
ers from Pakistan had proven inadequate. The Unit-
ed Nations still was not ready to agree to an expanded
operation in Somalia, so President Bush decided to
act unilaterally. As in Korea and Desert Storm, the
United States decided to act, saying “We’re going,
who's going to follow?” Some 20 countries signed up
for the trip.

After describing the four phases of the original
plan, Ambassador Oakley concluded that the opera-
tioninitially “worked,” and there was a positive change
in the mood of the country. Security was restored,
people were being fed, and “the people had essential-
ly been saved.” Pressure then was put on the key
warlordsto disarm, and regional councils were estab-
lished to provide political administration for the
country.

Ambassador Oakley suggested that the success of
Operation Provide Comfort, assisting the Kurds in
northern Iraq, may have demonstrated the benefits of
military humanitarian cooperation, and the subse-

Continued on page 8
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Continued from page 7

quent decision by the Security Council on 26 March
1993to establish UNOSOMII produced “asea-change
in the U.N. thinking about peacekeeping . . ..”

James Wood

James Wood, Deputy Assistant Secretary of De-
fense for Africa and for more than three decades a
civilian employee of
the Pentagon, wasthe
next speaker. In in-
troducing him, Mr.
Rostow said that he
had been “the chief
Africanist atthe Pen-
tagon . . . for a very
long time.”

Mr.Woodbeganby
suggesting that the
Somaliareliefopera-
tion set major prece-
dents in at least two
areas: (1) it was “the

toquickly influence the situation, enabling aretur
to normalcy.”

* Third, “DoD can, if called on, offer unique ¢
specialized assistance to either regional or inte;
national coalitions to include . . . planning an
advising for large-scale operations, providing mi
itary air- and sea-lift to the crisis area, providin
key personnel and small units with specialize
skills,” and other forms of aid.

These are deci
sions for the “natior
al command author:
ty,” not the military
but if the nation’s pc
litical leaders wan
the United States t
be the “catalyst,” th:
Defense Departmen
“can serve that rol
and we candoitrath
erquickly,andIthinl
we can do it in mos
caseswell. The capa
bility is there.”

ROBERT OAKLEY

first instance of a ———
clear-cuthumanitar- [ ) ALY
ian intervention mis-
sion under Chapter
VII of the Charter,”
and (2) it was “the
largest strictly hu-
manitarian opera-
tion U.S. forces had ever been involved in.”

Tracing the military’s involvement in Somalian
humanitarian relief, beginning with the military air-
lift of food in August 1992, Mr. Wood reported that
“nearly 20,000 C-130 flights” had been made to food
distribution points inside Somalia. He discussed the
four-fold mission of the U.S.-led Unified Task Force
that entered Mogadishu on 8 December 1992, and
then—while acknowledging that it mightbe “too early
for any final judgments”"—proposed a list of “lessons
learned.”

* A clear case can be made for “early preventative
intervention. . . . Earlier involvement might have
saved tens of thousands of lives” and “much of the
billions of dollars that are now being invested in
dealing with the collapse of Somalia.”

* “[Cloalitions might be the preferred method of
handling military crises of this nature. In principle,
regional coalitions would appearbetterpositioned

Ambassador Mohamed Sahnoun, former Special Representative of the
U.N. Secretary General in Somalia, addresses the Somalia panel as
Major Walter Sharp (former international law adviser to the commander
of U.S. forces in Somalia) and Ambassador Robert Oakley (former U.S.
Special Envoy to Somalia) look on.

bl ‘fﬁm . Mr. Wood conclud
j ) ed his remarks wit}
an appeal. He urgec
that the nation “re
flect seriously tha
each case whicl
seems to call for some
form of intervention is truly unique. Please, there
fore, let us not reach for a five pound hammer unles:
a five pound hammer is exactly what is needed to d¢
the job. In Somalia, we felt it was appropriate and we
had no problem with that decision.”

Major Walter G. Sharp

The next speaker was Major Walter Sharp, head o:
the Law of Armed Conflict Branch ofthe Internationai
Law Division of the Navy’s Judge Advocate General
Office and a veteran of the Somalia operation. He
served for three-and-a-half months as the interna-
tional law adviser to Lt. Gen. Robert B. Johnston
Commander of the Unified Task Force (UNITAF) in
Somalia, and for the remainder of his five month tour
as Deputy Staff Judge Advocate to General Johnston.

Major Sharp began by observing that he attended
asimilar Standing Committee conference in October
1992, and as he listened to experts talk about Somalia,
“Little did I know that five weeks later I would be in

Continued on page 9
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Luncheon Address
Kampelman Says
Europe Must

“Reach for the ‘Ought’”

Note: The full text of Ambassador Kampelman’s re-
marks appearedinthe July 1993, issue ofthe National
Security Law Report.

In introducing Ambassador Max Kampelman, the
luncheon speaker at Thursday’s session of the confer-
ence, former Standing Committee Chairman John
Norton Moore noted that it is fashionable to assume
that individuals seldom make a real difference in
international affairs, and he concluded that Ambas-
sador Kampelman'’s life was living proof of the error
in thiskind of thinking. Among Ambassador Kampel-
man’s many other contributions—such as his work as
Counselor to the State Department and head of the
U.S.Nuclearand Space Arms Delegationin Geneva—
Professor Moore focused upon the dramatic influ-
ence Ambassador Kampelman had made as head of
the U.S. Delegation to a series of meetings of the
Conference on Security and Cooperation in Europe.

Ambassador Kampelman noted that the term “an-
archy” has long been associated with the Third World
and stood in sharp contrast to “the stability and order”
tobe found in Europe. While distinctions still existed,
he expressed concern that “growing anarchy and
lawlessness” have reared their heads in Europe as
well. But one key difference remained, he argued,
and it was captured well by Swedish social scientist
Gunnar Myrdal years ago when he emphasized “the
importance of the ‘ought’ and the ‘is’ in political
institutions and societies. It was vital for the health of
a society, he argued, for there to be agreement on
what ‘ought tobe’ if the objectives of that society were
to be realized.”

It was the continued existence of a strong “ought”
in Europe that distinguished “the dismal events in
Europe” from “the tragedies we see in the Third
World.” And the reason the Third World can be
described as one of anarchy is that “there is as yet no
agreed upon definition of what ‘ought’ to be.”

Ambassador Kampelman then focused upon the
dramatic changes that have taken place around the
world during the past half-century, from the inven-
tion of antibiotics, air conditioning, and photocopy
machines to a perhaps ten-fold increase in medical
knowledge. Expanding communications have made
people in the Third World aware of the promises of
modern technology and have increased future aspi-
rations and discontent with the present. National

Ambassador Max Kampelman delivered the keynote
address at Thursday’s luncheon.

boundaries can not keep out the flow of ideas, money,
people, crime, terrorism, etc., and “[wle must learn to
accept in each of our countries a mutual responsibil-
ity for the peoples in other countries.

He then spoke of some of the dramatic progress
made through the Conference on Security and Coop-
eration in Europe, and noted that countries far from
Europe are inquiring about taking part in the process
or duplicatingit in their own regions. Such initiatives
play an important role in reaching consensus on the
“ought,” and might well contribute to improvements
in the Third World.

Panel 1l—Somalia ...

Continued from page 8

Somalia.” He discussed the special problems posed to
the mission by the reality that there was “no govern-
ment” and no effective “national law” with which to
work. Normally U.S. forces like to negotiate a “status
offorces” agreementtoresolve anticipatedlegal prob-
lems, but there was no “government” with which to
negotiate. The initial command element was accom-
panied by five attorneys, and the legal staff expanded
to 20 during the operation. They were, in turn, sup-
ported by the legal staffs at Central Command and
the legal staff serving the Chairman of the Joint
Chiefs of Staff. The Australians, Belgians, Canadians
and Turks also brought military lawyers with their
contingents to the coalition.

Continued on page 10
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Panel l—Somalia ... ably avoided because of this measure.
Continued from page 9 Additional problems arose when the United Stat
and United Nations personnel sought to try to reco
The absence of local “law” forced the lawyers to stitute some sort of civilian government in Somalia.
make a number ofimportant decisions. In addition to decision was made to utilize the 1962 criminal cod
afew specialized treaties dealing with things like civil but that, too, caused problems. For example, in 19
aviation, they relied heavily upon the U.N. Charter, a jurisdictional limit of 3,000 Somali shillings se
customary international law, and even principles of about 80 percent of minor crimes to the lower tri

United States law. Draft “rules of engagement” had courts. In the past three decades, inflation has r
already been prepared at higher headquarters, and duced the value of 3,000 shillings to something like

Major Sharp reported the military commanders cents in U.S. currency, and the judges did not belier
viewed them as “one ofthe best sets of rules of engage- they had authority to unilaterally alter the crimin
ment that they had everseen ....” code. Thus, virtually every case had to begin at t}
He noted there were a number of very difficult appellate courts. Otherimportantissues were whet
issues to address, such as how to handle Somali erthe UNITAF should serve as a police force and wh
children who would use slingshots to hurl rocks at should be done about civilian detainees, but the
American convoys—causingseriousinjuries. The use were ultimately resolved.
of cayenne pepper spray proved effective for this Did it work? Major Sharp argued with a resoun
purpose, and as the word spread the number of such ing “yes.” He noted that when he first arrived
attacks decreased substantially. Mogadishuthere was no food market, but illicit dru,
Another key problem was what to do with individ- were widely available. The hospitals were treating
uals suspected of mass murders and other “crimes to 70 gunshot wounds a day, and more than a tho
against humanity.” There was no local authority to sand people were dying each day. The Internation
take control of such individuals; so, ultimately, it was Committee of the Red Cross estimated that mo:
decided that United States forces would investigate than 25 percent of Somali children under the age
such accusations and try to preserve the evidence— five had already perished from hunger and disea:
but it did not take criminal suspects into custody or before the Americans arrived in December.
prosecute them. In contrast, by the time he left the economy w;
Another key issue was control of Somali airspace. functioning again, people were walking around t}
General Johnston issued a document assuming the streets, food was available at the market, commerci
role as airspace control authority—which allowed the activity had increased, and the hospitals were tres

United States to control the hundreds of flights taking ing fewer than one gunshot wound a day. The dea
off or arriving every day. Major Sharp believed that rate had dropped to five to ten people per day by t1
seriousincidents and even in-air collisions were prob- end of March. These were encouraging signs.

PRI " na | -
Some of the most intense exchanges of the entire conference occurred in connection with Thursday afternoon’s first pan.
which addressed the tragic situation on the former Yugoslavia. Here Professor Alex Dragnich (third from right) seeks to expla
the conflict in the historical context of religious and ethnic disputes dating back for centuries.
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Panel lli

Case Study:
Bosnia/Herzegovina

Former Standing Committee Chairman Richard
Friedman chaired the first afternoon panel, which
addressed the increasingly tragic situation in the
former Yugoslavia. He noted that Ambassador Petar
Sarcevic of the Republic of Croatia to the United
States had been added to the panel. In addition, Mr.
Friedman had agreed to read a statement which
Ambassador Muhamed Sacirbey, Permanent Repre-
sentative of the Republic of Bosnia to the United
Nations, had intended to deliver to the conference.
Ambassador Sacirbey had been called back to the
United Nations to take part in a debate on the future
of his country.

Dr. Kenneth Jensen

The first speaker was Dr. Kenneth Jensen, Direc-
tor of Research and Studies at the United States
Institute of Peace. Hebegan by suggestingthat we are
in a new era, one characterized by the breakdown of
the post-colonial and post-communist States. Most
apparent in the former Soviet Union and Africa, it is
also present in Eastern Europe.

Ethno-nationalismis more asymptomthan a cause
of the problem, and the situation is such that “the
world may have to live with something other than
Nation-States, indeed, something other than States,
period, for some time to come.”

Dr. Jensen argued that a “central feature” of deal-
ing with the Bosnian crisis is “the narrowness of the
international debate.” The debate is “narrow,” he
contended, in the sense that “it has as its focus not the
problem of what to do about Bosnia, but rather the
focus of the reaction of established systems to the
problem of Bosnia—established systems like the U.N.
collective security system, the European community,
the Atlantic community, and ... [thel foreign policy of
the United States ....”

The security system produced in Europe by the
Cold War was not well-suited to deal with Yugoslavia;
it was designed to focus on the Volga Gap. Europe
needed a new security system, but was unwilling to
construct it. He envisioned a new European partner-
ship with Russia on Bosnia, with Russia’s role growing
as “manager of Serbia.” The management of Croatia
and Bosnia will likely fall on Western Europe and the
United States. Russia’s reason for cooperating would
be as a means of getting back into Europe.

He concluded by emphasizingthat the United States

“must have a clear sense of the limits of what can be
done, a clear sense of wills and resources.” We must
recognize that, in the first instance, regional prob-
lems ought to be resolved by regional means.

Professor Alex Dragnich

The second speaker was Professor Alex Dragnich,
of Vanderbilt University, who once served as a civil
servant in Yugoslavia. He argued that the problems
of Bosnia-Herzegovina could not be understood out-
side the context of the Yugoslav civil war. Beginning
in Roman times, he traced the history of the region,
focusing especially upon the creation of the Kingdom
of the Serbs, Croats, and Slovenes following World
War L

During the Second World War, most of Bosnia-
Herzegovina became part of the Axis satellite State of
Croatia. Yugoslavia was divided into six republics
underthe Communists, of which Bosnia-Herzegovina
was one. He contended that the Yugoslav constitu-
tion, supported by the Yugoslav Muslim organization,
refutes Slovene and Croat arguments that theyhad a
right to secede.

Professor Dragnich argued it was important to
understand the historical basis of Serbian fears, some
of which resulted from the massacre of some 700,000
Serbs along with 60,000 Jews and 20,000 gypsies in
Agxis-allied Croatia during World War II—a massacre
in which he said “some Muslims also participated.”
He made reference to the “Islamic Declaration” au-
thored by Bosnian Islamic leader Alija Izebegovic,
which said that the Islamic movement should take
power once it is “morally and numerically strong
enough,” and that “there can be neither peace nor
coexistence between the Islamic religion and non-
Islamic social and political institutions.”

Speaking very critically of Western intervention in
the region, he quoted another scholar as having re-
marked: “The West came to Yugoslavia as firefighters
and ended up being pyromaniacs.”

Turning to issues of international law, he ques-
tioned whetherthe European Community had alegal
right “to decide on the demise of Yugoslavia at the
very time that Yugoslavia was amember of the United
Nations, the Conference on Cooperation and Securi-
ty in Europe, and other international organizations.”
In essence, he contended, several sovereign Europe-
an nations had decided to “assist in the destruction of
another . .. sovereign European state.” Not waiting
for the outcome of the civil war, they gave premature
recognition to the secessionist republics.

In conclusion, Professor Dragnich argued that “the
West mismanaged the Yugoslav crisis, mainly by its

Continued on page 12
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Panel lll—Bosnia ...
Continued from page 11

failure to discourage the secessionist-minded repub-
lics from declaring their independence, and once the

premature secessions were proclaimed extending
hasty recognitions, thereby contributing significantly

to the actual outbreak of civil war.” The problem was
made worse by alack of expertise, an unwillingnessto
listen to the experts, or both. There was clearly no
appreciation of the Serbian stake or of the determina-
tion of the Serbs to defend their perceived national
interests.

Ambassador Petar Sarcevic

Thenext speaker was Ambassador Petar Sarcevic,
representing the Republic of Croatia to the United
States. Responding
to Professor Drag-
nich’'s presentation,
the Ambassador as-
serted: “[Tlhese in-
credible atrocities
which are happening
in former Yugoslavia
cannot be explained,
cannot be justified,
with history....”

Criticizing the re-
sponse by the inter-
national community
to the crisis, he con-
tended that,
“Idlespite ample evi-
dencethatSerbiaand
Montenegro have
committed a war
against Croatia, Bos-
nia and Herzegovina
and previously Slov-
enia, theinternation-
alcommunityhasleft
the people of Bosnia and Herzegovina entirely unpro-
tected as they did the people of Croatia.” He said that
the evidence was abundant that international human
rights law and humanitarian rules had been “grossly
violated” in Bosnia-Herzegovinaand Croatiafornearly
twoyears,but the world “isnot ready totake collective
measures in accordance with . .. Chapters VI, VIl and
VIl ofthe United Nations Charter.” He also endorsed
the idea of an international war crimes tribunal to
judge, prosecute, and punish those who are responsi-
ble for crimes against humanity.

Croatian Ambassador Petar Sarcevic took strong issue with Professor
Dragnich’s appeal for an understanding of the Serbian position.

Turningtothe UN.embargo, he argued that “nea
ly 95 percent of all the weapons” were “in the hands
the Yugoslav army,” and thus the embargo primari
injured the people who were defending their famili
and homes from aggression.

Ambassador Muhamed Sacirbey

The next scheduled speaker, Ambassador M:
hamed Sacirbey, had been forced by a U.N. debate
remain in New York, where he represented Bosni
Herzegovinaatthe United Nations. Hisremarks wei
read to the audience by moderator Richard Frie
man.

He condemned the “joint action plan” as beir
“inadequate” and even “counterproductive” an
“doomed to failure.” It treated the symptoms and n.
the disease. United Nations air support would not
permitted to prote:
endangered civilian
but only U.N. force
There were inadse
quate controls o
heavy weaponr
which he thougt
should either b
“‘neutralized” ¢
placed under inte;
national control. Th
“safe areas” did nc
include larger towr.
now under Serbia
occupation, and n
specificresponse wa
establishedifhumar
itarian relief wa
blocked under th
agreement. Indeec
there wasno commi:
menttochallengeth
Serbian authorities
they failed to compl
with the agreement

In conclusion, h
contended that the current plan “merely institutior
alizes the status quo by seemingly acquiescing to th
explicit Serbian rejection of the Vance-Owen peac
plan.” Its timing would “appear to legitimize th
Serbian conquests and crimes of ethnic cleansing an:
genocide.” It would strengthen Serbian extremists
undermine any moderates, and foreclose “the optio
of the application of military force to compel Serbia
acceptance of the Vance-Owen plan,” which he fel
was the appropriate U.N. response.
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Roger Winter

The next speaker was Roger Winter, Director of
the U.S. Committee for Refugees. Picking up on the
theme of change raised in earlier panels, he noted
that “ten percent of all the States in the world today
were created within the last two years.” Unfortunate-
ly, he said, the transition has produced an incredible
flow of refugees. “I am in a growth industry.”

He contended that the proper approach to the
problems in Bosnia-Herzegovina “was in terms of the
Genocide Convention.” “The World Courtin April, in
issuing some instructions to the government of Yugo-
slavia, said that what was occurring in Bosnia-Herze-
govina was tantamount to genocide. It was genocide
in the view of the humanitarian community, and the
fact that we are now establishing war crimes tribunals
is essentially an acknowledgment of that fact.”

Saying that he agreed with the comments read by
Mr. Friedman on behalf of Ambassador Sacirbey, he
said not enough emphasis was given to “protectling]
people where they lived before they were displaced
and debauched, and we needed not only to have
announced it, we needed to have actually done it, to
have taken the necessary steps to protect and assist
them.”

Mr. Winter was also critical of the way in which
European governments have dealt withrefugeesfrom
the conflict. “You may not realize it, but basically
people who have fled this conflict to other countries of
Europe are not given refugee status.” He was partic-
ularly critical of the British government.

What happens in Britain now requires that for a Bos-
nian to enter the country, that they have a visa; but
there is no British embassy in Sarajevo. Soyoucan't go
to a British embassy to get a visa to get into Britain. So
what do you have to do? Somehow you have to flee.
You have to get to another country. If you get to
another country to apply for a British visa, there’s
another regulation that hits you in the face. They say,
“Ah, but you're in a safe country, as evidenced by the
fact that you've been able to go and apply for avisa and
be subject to a legal process.”

While placing primary responsibility on the na-
tions of the region to help settle the refugees, Mr.
Winter also contended that “there should be some
meaningful limited resettlement of the victims of this
conflict in the United States.”

ABA President McWilliams Visits

Before the next speaker was introduced, modera-
tor Richard Friedman interrupted the panel to intro-
duce a special guest, Mike McWilliams, President of

February 1994

| 2

i La B UL, {
Refugee expert Roger Winter was especially critical of the
failure of some European governments torespond effectively

with the humanitarian crisis in Bosnia-Herzegovina.

the American Bar Association. Mr. McWilliams then
spoke briefly, adding his own special welcome to the
group and praising the work ofthe Standing Commit-
tee and the success of this conference.

Max Primorac

Mr.Friedman thenintroduced Max Primorac, Pres-
ident ofthe Croatian Democracy Project, whowarned
that there had been a “general paralysis . . . [in] U.S.
foreign policy thinking in the aftermath of the Cold
War.” The world community was relying upon the
United States to take the lead in addressing the
problem, and the threat posed wentbeyond the future
of Bosnia-Herzegovina. “ilIlt is clear that Milosevic
and the increasingly powerful ultranationalist para-
military groups of Vojisav Seselj and others will not
stop in Bosnia. They are certain to recommence the
war with Croatia to achieve the great Serbian dream
of a warm water port on the Adriatic coast.”

In his view, “the only real solution. .. to putting out

the conflagration in the Balkans is to meet Serbian
force with greaterforce.” Serbia and “its proxy armies
in Bosnia and Croatia” are “the enemy of world stabil-
ity....”
Noting that it looked increasingly unlikely that
United States combat forces would enter the conflict,
Mr. Primorac argued that “[lal much overlooked but
legitimate alternative . . . is arming Croatia.”

Ambassador John Scanlan
The final speaker on the panel was Ambassador
John Scanlan, former U.S. Ambassador to Yugosla-
via. He argued that the United States must follow a

Continued on page 21
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Panel IV

Case Study: Haiti

The final panel of the first day of the conference
focused upon the problem of Haiti. It was moderated
by Professor Alan Weinstein, President of the Center
for Democracy and a member of the Board of Direc-
tors of the U.S. Institute of Peace.

Peter Huessy

The first speaker was Peter
Huessy, President of PRH & Co.
and aconsultant tovarious agen-
cies of government. He began
his remarks by asking what U.S.
strategic interests should be in
the post-Cold War era, and then
turned to the specific problems
of Haiti. Rather than discussing
“peacekeeping” in Haiti, the
question was “making the
peace.” “There is no peace.
There is no domestic tranquilli-
ty. There is no justice. And that
isnot necessarily remediable by
amilitary force of 10,000 or 5,000
troops....”

Haiti is no military threat to
anyone, and it is not one of the
“123 conflicts currently going on

in the world, either civil wars or  Standing Committee member Diane Woodwarns
wars between States,” and our that economic sanctions against Haiti may do

primary concernaboutHaitihas more harm than good.
to do with human rights. To be

sure, Haiti is “deprived”—but it is deprived by its own
leaders.

Mr. Huessy spoke critically about the proposal for
an embargo. ‘I really think that when you look at a
country that is about as far down the economic scale
asyoucan go, theideathat pushing them even further
down the economic scale—when the elites are going
to skim off whatever they can . . ., they are not going
to suffer,” it won't have the desired effect. Sometimes
economic pressures work, but Haiti is not a good
candidate for that approach.

He concluded that what Haiti needed was not the
World Bank, the UN.ECOSOC, or otherinternational
development programs sending money to Haiti.
“These folks help countries commit suicide econom-
ically, and what Haiti needs is investment, private
investment. They need to free up entrepreneurs.”

Professor Diane Wood

The second speaker was Professor Diane Wood
the University of Chicago School of Law, who is als
member of the Standing Committee. She began w
anhistorical overview, tracing alongseries of milit,
coups and violent overthrows of the government ¢
date back to the creation of Haiti in 1804 as “
second independent country in the Western He;
sphere after the United States.”

The poorest country in i
Western Hemisphere for me
years, Haitiis highly depends
upon the United States and {
European Community for
economy. In 1990, Haiti expc
ed approximately 80 percen
its exports to the United Sta
and imported 66 percent fr
the United States. The Unit
States has alsobeen the prin
ry aid donor for Haiti.

Noting that the Caribbe
Basin Initiative (CBI) was ¢
signed to help Caribbean r
tions to “help themselves”
stimulating a strong and thr
ing private sector, Profess
Wood concluded that it hasr
worked for Haiti. On the cc
trary, it may well have be
counterproductive, as it “h
the unfortunate effect ofdive
ing production from domes
food production that wou
have benefited the local pop
lationto export production..
This and other Western policies “have left Haiti qui
unable to help itself in the way that one might like
see.”

Professor Wood discussed some of the social a
economic inequities in Haiti, noting that only abou
percent of Haitians speak fluent French—the offici
language of government, newspapers, etc.—and th
the Creole speaking majority is at a major disadva
tage in Haitian society. Turning to the issue of san
tions, she argued that sanctions might have son
utility in the Haitian situation—but emphasized the
were many “ifs” which needed to be considered b
fore such a policy was likely to be effective. Citi
authorities on sanctions, she indicated that a “grad
alist” approach was unlikely to succeed. “[IIf you’
going to impose sanctions, try to be sure that you c:
do it effectively. Haitians with whom I have spoke

- :‘
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have emphasized that they think that the sanctions
that have been in place thus far are a joke—that
they're very porous . . . . [Tlhey pointed out that
American Airlines flies to Port-au-Prince once a day,
people can go check on their investments in Miami
whenever they want to, and there just isn't anything
significant, at least as far as the elite class is con-
cerned, that has happened yet.”

Another risk of economic sanctions is that they
“may worsen a bad situation.” She concluded:

My fear is that if economic sanctions produce a “suc-
cess” in the form of the return of President Aristide to
Haiti and the end of the military government there,
what will President Aristide go back to? He will go
back to a devastated economy. He will go back to
people who are just as poor and untrained as they ever
were, and I'm afraid that without a policy that some-
how incorporates the building up of that economyin a
stable way again, we're just going to be back here
again in some period of time . . . with the same discus-
sion about Haiti and the same depressing outcome.

Kenneth Roth

The next speaker was Kenneth Roth, Acting Exec-
utive Director of Human Rights Watch. He began by
questioning the title of the conference, saying that
“Haitiisnotasituation ofanarchy,” but
instead “asituation ofrepression.” Ex-
plaining, he said “the victims are not
chosen at random as they stroll along
the streets of Port-au-Prince, but are
rather quite deliberately singled out
because they have dared to speak out
against the military authorities . . ..”

The solution, he said, was “not to
build an order on some vacuum, but
rather to reestablish the rule oflaw, to
hold people accountable for having
broken the law.” He criticized Amer-
ican and United Nations negotiators,
who he said were “prepared to throw
out the principle of accountability for
Violations of human rights” in return
for a settlement. “They've dispensed
With the rule of law and have treated
the last 20 months simply as an anar-
Chy thatis tobe surmounted ratherthan as deliberate
Violations of human rights that are to be redressed.”

Mr. Roth argued that “there can be no solution to
the political crisis without formal acknowledgment of
the legitimacy of the Aristide presidency and his
Prompt return.” That might take six weeks or even six
Mmonths, but it oughtto occurbefore the end ofhis five-
arterm. He criticized Aristide for having chosen a
Pfime minister viewed as too partisan tobuild abroad

f i
Human Rigﬁts lawyer William
O’Neill calls for restoring “rule of

law” infrastructure in Haiti as mod-
erator Alan Weinstein looks on.

coalition government, and argued that after he re-
turns he needs to select a “consensus prime minis-
ter.” Inaddition, there must be resignations at the top
of the armed forces—including probably 2,000 offic-
ers. The remaining military force needs to be cut
back, beginning with tossing out the thugs.

On the question of amnesty, he argued that there
should be amnesty for “crimes against the State” like
rebellion, but—noting that the issue was controver-
sial—he felt that there should not be amnesty for
“crimes against individuals” such as murder and tor-
ture. Not only would this be “a tremendous disservice
tothe victims,” but it would “be catastrophicfor Haiti’s
long-term well-being. Further, as amatter ofinterna-
tional law, he argued that such an amnesty would be
illegal. Noting that the Inter-American Court on
Human Rights had held “that every State has a dutyto
prosecute gross abuses of human rights,” he rea-
soned: “[IIn other situations where we are faced with
blackmail by those who hold the guns, we respond
differently. We're all used to the idea that you don'’t
negotiate with terrorists . . . . Real democracy for
Haiti will require a strong judiciary and a recognition
ofthe principle that people whoviolate the law through
murder, torture, etc., must pay a price.

William G. O'Neill

The final speaker of the first day
was William G. O'Neill, Deputy Di-
rector of the Lawyers Committee for
Human Rights. He argued that Haiti
was “unique” in that “[tlhere is no
foreign power that is trying to take
over Haiti. Haiti is not trying to in-
vade anyone else. There isno territo-
rial dispute.” And yet the world com-
munity was focusing strong attention
on, and even considering the use of
force in, Haiti.

He then spoke of the historic eco-
nomic inequities in Haiti, where “a
tiny elite . . . has virtual monopolies
over segments of the economy.” The
corrupt “Duvalier system . . . did not
leave with Jean-Claude on the trans-
port plane in February 1986, it is still there.”

While Haiti had a “vibrant, functioning justice sys-
tem for a brief period after the Marine occupation
ended in 1934,” Duvalier “systematically gutted Hai-
ti’s justice system.” There remain some “brave and
able lawyers,” but much remains to be done. And
ultimately, if there is to be a chance for a genuinely
free and democratic Haiti, the infrastructure for a
“rule of law” must be restored.
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Panel V :

Case Study: Cambodia

Friday morning’s first panel was devoted to a case
study of Cambodia. It was chaired by Thomas Plofchan,
of the Bureau of Human Rights and Humanitarian
Affairs at the Department of State.

Dr. Craig Etcheson

The first speaker was Dr. Craig Etcheson, Execu-
tive Director of the Campaign to Oppose the Return
of the Khmer Rouge. He provided an historical over-
view of the problem, beginning with the great Angko
Empire, and discussed the era of French colonialism
and the growth of communist movements in Indoch-
ina. Prince Norodom Sihanouk sought to keep Cam-
bodia “neutral” in the growing superpower confron-
tation in Indochina in the 1960s by playing off various
factions against each other. To keep North Vietnam
happy, he turned a blind eye to the use of eastern
Cambodia by North Vietnamese and Viet Cong forc-
es—a development which ultimately got out of hand
and resulted in his own downfall and replacement by
his former deputy, Lon Nol, in 1970.

While the Cambodian communist movement had
always been managed by Ho Chi Minh and the In-
dochinese Communist Party, Hanoi’s “attitude of pa-
ternalism” led by 1960 to the emergence of a secret
anti-Vietnamese faction in the Cambodian party—
eventually led by Pol Pot. In the early 1970s he was
able to use Lon Nol's cooperation with South Vietnam
and the United States to gain the support of Hanoi,
and he formed a strange alliance with the Cambodian
royalty headed by Prince Sihanouk—who had taken
refuge in China.

Thetragicevents whichfollowed the KhmerRouge
victory in April 1975 are well known. Pol Pot began a
regime of terror during which cities were emptied,
personal possessions were outlawed, and within afew
yearsasmany as twomillion people were slaughtered
because of such “offenses” as believing in religion,
wearing glasses (a sign of literacy), or having any ties
to Vietnam. Pol Pot’s Khmer Rouge regime found a
natural ally in Beijing as both Cambodia and China
engaged in military skirmishes with the regime in
unified Vietnam.

Vietnamese troops invaded Cambodia on Christ-
mas Day, 1978, and captured Phnom Penh within two
weeks. At this point Pol Pot formed a new coalition
thatincluded radical communists, royalists, elements
of Lon Nol's republicans, and other anti-Vietnamese
factions. Afterthirteen years of ongoing struggle, the
collapse of the Soviet Union—which had been bank-
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rollingHanoiand several other communist regimes—
prompted Vietnam to withdraw its troops from Cam
bodia. Dr.Etcheson characterized the intervention ir
Cambodia as “Vietnam’s ‘Vietnam.””

The United Nations entered the picture and bro.
kered a peace agreement among the Cambodiar
factions signed in Paris on 23 October 1991. Pol Po
declared that his Communist Party had been dis:
solved and that he was “retiring from politics to be:
come a schoolteacher,” but defectors and capturec
documents indicated that this was but a ploy. Infact
according to Dr. Etcheson, Pol Pot “has adopted the
same united front, infiltration, liquidation technique
so successful in bringing him to power in 1975.” His
Khmer Rouge forces occupy key posts in the unitec
front they have formed with the Sihanouk royalists
and are liquidating royalists in order to gain ful
control of the front.

The 1991 Paris Agreements resulted in “the larg:
est, most expensive, and most interventionist peace-
keeping operation in United Nations history. While i
has produced “significant successes, the U.N. peace
plan has failed to bring peace to Cambodia.” While a{
the moment Vietnam is taking a “hands off” approach
“in hopes of overcoming U.S. opposition to its entry
into world trading systems,” Dr. Etcheson concluded
that “it is only a matter of time before there is a
response by Vietnam.”

Professor Anthony Clark Arend

The second speaker on the Cambodia panel was
Professor Anthony Clark Arend, of Georgetown Uni-
versity, who focused his remarks upon the role of the
United Nations. Noting that developments in Cambo-
dia were very much in a state of flux, he said “it’s
certainly too soon to determine whether it’s a failure
ornot,” and argued “it has tremendous potential still
for being successful.”

He explained in detail the nature of the United
Nations role, including the establishment of a Su-
preme National Council which then “delegated its
authority to govern Cambodia to the United Nations”
through the United Nations Transitional Authority in
Cambodia (UNTAC). Acting as the sovereign power
in Cambodia, UNTAC was to restore order, disarm
the various factions, administer the interim govern-
ment, arrange for free elections, manage Cambodia’s
foreign affairs, and exercise otherrights of sovereign-
ty. While 55,000 individuals did turn in their arms, the
Khmer Rouge refused to cooperate and remains a
significant military force today.

Nevertheless, elections had recently been held,
with 87 percent of registered voters turning out to
vote despite threats of Khmer Rouge violence. With
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go percent of the votes counted, the royalist party had
about 46 percent, and the Phnom Penh government’s
«Cambodian People’s Party” had about 38 percent.
While the elections were an impressive accomplish-
ment and were widely acclaimed by international
observers, the fact remained that the Khmer Rouge
said they were worthless, and the Cambodian Peo-
ple’s Party was only slightly more tolerant of the
process. Indeed, one ofthe biggest problems was that
none of the contending factions were “democrats,”
which made it more difficult (although not impossi-
ble) to make democracy work.

Despite the favorable evaluations of the elections
process by U.N. and other observers, major problems
remained. Among other things, the senior United
Nations representative had recently announced that
UNTAC lacked power “to enforce the results if the
government rejects them.” Professor Arend argued
that UNTAC did have this authority, and took the
position that the United Nations must take serious
action (perhaps short of force)to enforce the results of
the elections.

Reed Brody

The third speaker was Reed Brody, Executive Di-
rector of the International Human Rights Law Group,
who had just returned from Cambodia earlier in the
week after serving as an observer of the elections. He
characterized the vote as “an historic moment in
Cambodian history.” Despite this, he noted there
were very serious problems both before and after the
vote.

For example, both the Khmer Rouge and the Ph-
nom Penh government attempted to intimidate and
harassed potential voters—the primary difference
beingthat the Khmer Rouge was far more violentinits
approach. While Mr. Brody feltthe UNTAC forceshad
the legal power to maintain order, in fact they “essen-
tially stood by and let these violations occur.” Even
with $2 billion and a force of 22,000, UNTAC proved
ineffective inmaintaining order—whichmaysay some-
thing about the difficult tasks facing the winners of the
elections as well as the future ability of the United
Nations to manage such problems.

Nevertheless, “by and large the election would
appear to reflect the will of the Cambodian people,”
and a positive by-product of the process is that there
are now four separate human rights groups in Cam-
bodia, with two more being established. They claim a
total of 160,000 members and provided some 2,400
election observers across the country.

While this is encouraging, Mr. Brody reminded the
&udience that it occurred “under the protective um-
brella of 22,000 U.N. troops.” He said “there is a real

fear ..., particularly on the part of those people who
have exposed themselves during this period, that if
the United Nations leaves, these 100 flowers which
bloomed during the interregnum will just be mowed
down. And Ithink it would be gravely irresponsible of
the U.N. to just have developed these things and then
to abandon them.”

Sadly, none of the factions involved in the dispute
have an encouragingrecord. “Sihanouk did notbrook
dissent when he was in power,” and the Khmer Rouge
slaughtered their opponents at will. The relatively
small areas under the clear control of the Phnom
Penh government are described by United Nations
officials as being “lawless.”

If Cambodia is to have a chance at a democratic
future, it must be given the infrastructure necessary
for that role—such as an independent judiciary. The
International Human Rights Law Group has been
trying to help pave the way for the creation of such an
infrastructure, by sending resource people into Cam-
bodia to work with human rights groups, teach them
skills, etc. Much remains to be done, but there has
been important progress, and success is possible.
Above all, the world community must not again turn
its back on the Cambodian people.

Dr. Gregory Stanton

The nextspeakerwas Dr. Gregory Stanton, founder
of the Cambodian Genocide Project and now a U.S.
foreign service officer. Dr. Stanton holds a Ph.D. from
Chicago and a law degree from Yale, and since 1980
has been collecting evidence on genocide in Cambo-
dia for possible use in a future international tribunal.

He began by noting that none of the rival factions
had any democraticinstincts. Funcinpec, winner of57
of the 120 seats in the soon to be established parlia-
ment/constitutional convention, is “aroyalist party, a
monarchist party.” The second group, the current
State of Cambodia {or “Cambodia People’s Party”)
will have 51 of the 120 seats and “is a communist
united front party” organized along Sovietlines. “They,
too, will oppose decentralization and democracy in
Cambodia....” The third force is the Khmer Rouge.

Even if the feuding factions genuinely wanted to
establish a democratic government under the rule of
law, this would be a difficult task. The Khmer Rouge,
after all, were “the first party in history to literally
apply Shakespeare’'s admonition about what to do
with lawyers.” Perhaps a dozen lawyers survived the
Pol Pot bloodbath. This will make the establishment
of a functioning judiciary extremely difficult.

The job is a difficult one, but something has to be
done. Dr. Stanton argued that the United States and

Continued on page 27
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Panel VI

Strengthening the

United Nations and
Regional Organizations to
Deal with Anarchy and
Government Breakdown

Friday morning’s second panel addressed the top-
ic “Strengthening the United Nations and Regional
OrganizationstoDeal with Anarchy and Government
Breakdown,” and was moderated by former National
Security Council Legal Adviser Nicholas Rostow.

Professor Richard Gardner

The first speaker was Professor Richard Gardner,
of Columbia Law School, a former Rhodes Scholar
whose distinguished record includes service as U.S.
Ambassador to Italy. Professor Gardner began by
noting that the men who met in San Francisco in the
summer of 1945 had in mind something quite different
than dealing with anarchy and government break-
down—they were primarily concerned with cross-
border aggression. Indeed, Article 2(7) of the Charter
(see box below) was expected to prevent United Na-
tions intervention in “internal” conflicts except when
specifically invited by the country concerned.

He noted that a recent study by the Carter Center
concluded that there were 32 “wars” going on around
the world in which 1,000 or more people were dying
eachyear,and most ofthese were “civil” warsin whole
or part. “The world community through the Security
Council is responding to this challenge by a more
expansive interpretation of Chapter Viland the threat
to international peace and security.”

U.N. Charter
Article 2(7)

Nothing contained in the present Charter
shall authorize the United Nations to intervene
in matters which are essentially within the do-
mestic jurisdiction of any state or shall require
the Members to submit such matters to settle-
ment under the present Charter; but this prin-
ciple shall not prejudice the application of en-
forcement measures under Chapter VII.

February 1994

The decision has not been greeted with uniform
enthusiasm. There are no provisions for judicial
review of Security Council determinations in this
area, and “a lot of countries in the Third World [are]
wondering if the bounds will be overstepped with
respecttotheirownsituations. Andthisisonereason,
inmyview, why there is increasing agitation to recon-
siderthe composition of the Security Council and add
additional countries from the developing world to it.”

Another noteworthy development has been the
willingness of both American political parties to put
greater emphasis on the United Nations and other
multilateral institutions in U.S. foreign policy—and
this is especially true of the new administration. He
noted that President Clinton had emphasized multi-
lateral approaches as a candidate, and as President
he has proposed the establishment of a U.N. “rapid
deployment force” to help keep international peace.

We must recognize that there is a “huge and grow-
ing gap between what the U.N. is being asked to do in
this area of internal conflicts and its capacity to re-
spond.” “Preventive diplomacy” ishigh on everyone’s
list of what needs to be emphasized, and “[tlhe U.N.
needs to do more to anticipate conflict and to get
involved early. Everybody, I think, would agree had
the U.N. gotten itself involved in Somalia earlier and
Bosniaearlier,some ofthe tragic circumstances might
have been avoided.”

Professor Gardner argued that the United Nations
“needs abetter early warning system,” and to thisend
he suggested that it might be wise for some members
to share intelligence information with the Secretary
General concerning problems which could enable
him to perform his Article 99 (see box on page 5)
responsibility better.

Another problem is financing. The United Nations
is owed more than a billion dollars—much of it for
peacekeeping—and the United States has not set an
ideal example in this area. If the United Nations is
going to be effective, it must have the financial sup-
port of its members.

According to Professor Gardner, a “major test of
the concept of collective security” is “how many U.N.
members are prepared to put their young people into
combat situations in an area where they don't regard
theirvital interests asfundamentallyinvolved?” Thus,
howmany States willbe willing to enter into Article 43
agreements withthe Security Council—making some
of their soldiers available on call to the Security
Council in advance of a crisis?

Finally, Professor Gardner noted that dealing ef-
fectively with anarchy and government breakdown
requires far more from the United Nations than sim-
ply military forces, and he emphasized the need for
election monitors, refugee experts, human rights ob-
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Columbia Law School Professor Richard Gardner(right)
identifies ways in which the United Nations needs to be
strengthened to deal with new world problems, while fellow
panelists Dr. Allan Gerson (center) and former U.S. Ambas-
sador to the United Nations Elliot Richardson take notes.

servers, and experts on police administration and
economic development.

Dr. Allan Gerson

The second speaker on the panel was Dr. Allan
Gerson, Professor of International Law and Interna-
tional Transactions at George Mason University and
former Chief Counsel to Ambassador Jeane Kirk-
patrick at the United Nations. He argued that, to be
effective in such circumstances, the United States
and the United Nations were “inextricably linked.”
Success would depend in large part upon three com-
ponents, each of which began with the letter ‘c.’

First is the element of caring, “or, phrased more
differently, giving a damn.” The second was compe-
tence—which in turn required another ‘c,’ cash. The
third element was credibility.

Usingthis standard tomeasurerecent U.S. actions,
he gave President Bush high marks on competence
and credibilitybut said he “clearlyfailed” oncaring,in
that he “did not care very much about aggression in
other parts of the world, and he did not express any
great concern about massive human rights abuses in
other countries.” He argued that “Iwlhat Clinton did
...is worse. And that is because, having professed
care, he then failed to act to implement those cares.
And that's worse because that affects the U.S./U.N.
competence and ultimately its credibility.” To em-
phasize the point, he quoted former British Ambassa-
dor John Thompson as having recently written in the
New York Times: “Although Bosnia and Herzegovina
was and is the object of external aggression, we might
have deemed it a civilwar and declared anisolationist

policy. That would have been deplorable, but under-
standable. Instead, we declared ex-Yugoslavia to be
an international problem, and then we lacked the
courage of our convictions.”

On a similar theme, Professor Gerson quoted Sen-
ator Patrick Moynihan as having recently observed:
“The moral basis of the world international order in
the aftermath of Bosniais weakened asithasnotbeen
since the 1930s.”

Professor Hugo Caminos

The next speaker was Professor Hugo Caminos,
Assistant Secretary for Legal Affairs of the Organiza-
tion of American States (OAS). He focused his re-
marks on the ways in which the OAS was working “to
promote and defend democracy in this hemisphere.”

In some respects, this is not a new issue for the
OAS, because the preambular paragraphs of the 1948
OAS Charter declare that representative democracy
is an indispensable condition for the stability, peace,
and development of the region.

In June 1991, Resolution 1080 on “Representative
Democracy” provided a new machinery to deal with
threats to democracy in the region. The OAS Secre-
tary General is instructed to call for a meeting of the
Permanent Council to examine any threat to democ-
racyintheregion, and to decide on and convene an ad
hoc meeting of the Ministers of Foreign Affairs if that
becomes necessary.

To date, there have been several activities of the
OAS designed to promote and defend democracy.
The OAS sent observers to oversee the elections in
Nicaragua in 1990—a practice that was followed sub-
sequently in Haiti, El Salvador, Suriname, Paraguay,
and Peru. Inresponse to the military coup in Haitiin
October 1991, the dissolving of the Congressin Peruin
April 1992, and the dissolving of the Congress in
Guatemala earlier in 1993, the Ministers of Foreign
Affairsheld special meetings and recommended mea-
sures to address each threat to democracy.

In conclusion, Mr. Caminos contended that:

It seems clear to me that the OAS is legally competent
to observe political processes at the request of its
member States as well as defend democratic regimes
on the basis of agreed legal norms for the region.
These actions neither violate the principle of non-
intervention nor the UN. Charter. In fact, these re-
gional activities fall outside the scope of Chapter VIII
ofthe Charter. In dealing with these matters, whenev-
er appropriate, mutual cooperation between regional
organizations and the United Nations should be en-
couraged. [But] [tlhe Security Council should not
intervene unless it has determined the existence of
any threat to the peace, breach of the peace, or act of
aggression.
Continued on page 26
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Luncheon Address

Congressman Hoyer Calls for
New Firmness in Boshia

Following lunch, Standing Committee Chairman
John Shenefield introduced the keynote speaker of
the day, Congressman Steny Hoyer, co-chairman of
the Commission on Secu-
rityand CooperationinEu-
rope, describing him as
“perhaps that member of
Congress who is most
knowledgeable, most
forthright, most articulate,
as an advocate and protec-
tor of human rights, one of
the...foremostthinkersin
the Congress on the sub-
ject of the CSCE process.”

Congressman Hoyerbe-
gan by noting that anar-
chy, traditionally in this
centuryassociated withthe
Third World, is now “very
prevalent in the emerging
states of Eastern Europe
and the emerging factions
andrepublics oftheformer
Soviet Union.” He observed
that:

Civil and ethnicconflicthas
brought and continues to
bringalevel ofviolence and
destruction unprecedent-
edinEurope since the Sec-
ond World War. Dema-
gogues posing as patriots
use extreme nationalism
tosweepreasonaside. Un-

| i N I

sion.” Congressman Hoyer explained:

Just as Stalin and Tito promoted an ideology of unity,
in order to better entrench their regimes, today’s
Milosevics promote an ideology of hatred and division
to promote their own nascent dictatorships. And let
me point out here to you that you do not need nation-
alists on all sides for it to happen. It is Serbian nation-
alism followed by Croatian nationalism and not, I
suggest to you, Muslim nationalism or Islamic Funda-
mentalism, that is responsible for this war.

To be sure, he acknowl-
edged, “historic ethnic
problems or their residual
contemporary prejudices
exist,” but “it is the cre-
ation of a power vacuum
with the demise of com-
munism that to alarge de-
gree permits the violence
underlyingpoliciessuchas
ethnic cleansing.” He ex-
plained:

When the communist em-
pire collapsed, leaders like
Milosevic, like Croatia’s
Tudjman, and like many ex-
tremists in Russia, Slova-
kia, and elsewhere in East-
ern Europe and the former
Soviet Union, all of who
share something in com-
mon—they're former com-
munists—turned to nation-
alist rhetoric to latch on to
power. [They werel seek-
ing, I suggest to you, the
same exact goals they
sought as partyleaders; yet
burdenedbyanideologytoo
discredited to do them any
good, theyturned tonation-

Congressman Steny Hoyer (D-Md.) keynoted Friday's lunch  glist rhetorictobolstertheir

resolved historical injustic- with a powerful call for an effectiveinternationalresponseto  claims.
esareresuscitated. Atroc- the tragic situation in Bosnia-Herzegovina.

ities invite revenge. And

new hatreds are being

passed on to the next generations. In many ways the
violation of human rights has never been worse. Bos-
nia-Herzegovina is a classic model of a failure of col-
lective security. This is a human catastrophe of major
proportions.

Sadly, he noted, “Historians will footnote that we
watched it happen, perhaps, with full knowledge of
the barbarity that goes on and, notwithstanding that
knowledge, failed to take necessary action to stop it.”

While there may be various causes to the problem,
a frequent motive is “power and geographic expan-

Thus, while it may be

helpful “to seek to address

ethnicintolerance in this region through educational

programs, . . . we must also respond to people like

Milosevic as the dictators that they are in capitalizing
on ethnic tension for their own personal gain.”

This, in turn, leads to another key factor: “the
relationship between economic dislocation and his-
toric ethnic intolerance.” The euphoria surrounding
the Revolution of 1989 has given way to “a somber
reckoning with reality,” and several of the current
demands for ethnic political autonomy are clearly
tied to the desires of various groups “to maintain
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control of their often considerable local resources

such as diamond mines or oil deposits.”
Congressman Hoyer suggested that the West has

not managed the crisis in the former Yugoslavia well:

At some point, we should have realized that, in con-
fronting violence, credible threats . . . of retaliation
would have tobe made. Neither moral persuasion nor
empty threats have relevance on the battlefield and
against leaders such as Hitler, Saddam Hussein, Pol
Pot, Milosevic, or others. . ..

I believe the war in Bosnia has undermined princi-
ples of human rights and of international law, serious-
ly called into question the willingness of democracies
toback up stated commitments to support democracy
with effective action, and diluted the credibility of the
United Nations. The lesson, Isuggest to you, is a bitter
one: aggression under given circumstances will, in
fact, be tolerated by the international community.
The costs of failed democracy will be borne by gener-
ations to come.

The Congressman endorsed the Security Coun-
cil's efforts to promote a war crimes tribunal for
Bosnia:

[Tlhe establishment of a war crimes tribunal is an
effort by both the CSCE community and the United
Nations to achieve justice, to bring those directly re-
sponsible for directing or committing war crimes or
crimes against humanity to account. In this context,
perhaps the most important aspect of the rule oflaw is
not just its ability to prevent wrongs, as it seeks to do,
but rather it is the capacity of a system based on the
rule of law to redress wrongs. ...

We speak of forming the political and institutional
framework for that new world order. Yet the eventsin
Bosnia-Herzegovina suggest that the worst of the old
orderhasbeenreplaced by the demagogues liberated
by the end of the Cold War. If we permit these people
to prevail, the new era will be shaped by the voices of
violence and vengeance and not by the principle of
democracy and accountability. In my view, this last
aspect will be the hallmark of any new world order.

Those of us who are lawyers have pursued our ca-
reers on the premise that it was the law that made us
civilized, and it was the law that protected us as
individuals against those who were perhaps stronger,
more malevolent, and who would undermine our per-
sons and property. That principle ought to be equally
applicable in the international arena, notwithstand-
ing the difficulty of that objective. I cannotbelieve that
the greatest powers on the face of this earth in its
history are impotent to stop what we see as the direct,
shameless, undermining of the rights of our fellow
citizens of this globe.

Representative Hoyer’'sremarks drewaverywarm
response and a wide range of questions from the
audience. '

Panel lll—Bosnia ...
Continued from page 13

policy of “evenhandedness” by “not plunginginonone
side or the other in a military sense.” The United
States had undercut its ability to influence the crisis
by “premature recognition of Slovenia, Croatia and
Bosnia . .. and by suggesting that we know before any
wartrials have taken place who are the guilty and who
are the innocent . . ..” By this approach, “we have
emboldened extremists on all sides . ...”

Second, he argued that there must be “enforce-
ment credibility.” Our strong rhetoric accompanied
by inaction has “permitted extremists to believe that
we will condemn but not act.”

Ambassador Scanlan’s third point was that there
oughttobea “regional approach”tothe problem. Two
thousand years of “imperial invasion and subjugation
of the indigenous populations by Romans, Central
Europeans and Ottoman-Turks” have imposed “arti-
ficial borders” which have left “three million Serbs
outside of Serbia, two million Albanians outside of
Albania, three million Hungarians outside of Hunga-
ry, and one million Croatians outside of Croatia.” This
does not even count the smaller ethnic groups that
have been artificially divided. The appeal of “greater
Serbia,” “greater Croatia,” etc., is areal one, and any
long-term settlementis goingtohave to take aregion-
al approach and recognize these problems.

Finally, he argued that there was a great need for
“regional economic cooperation”:

Impoverished people are highly susceptible to politi-
caldemagoguery and providefertile breeding grounds
for anarchy and fascism. If we ignore the regional
economic dimension of the Balkan problem we place
in peril all hope for a stable and lasting peace. Until
the United Nations, Europe, and the United States
deal evenhandedly with all the parties to the conflict,
there will be no peace in the Balkans. All the peoples
ofthe former Yugoslavia must have a clear perception
that they will be treated equally. No nation should
enjoy a favored position. No nation should be less
equal than any other. No nation should be led to
believe that it stands accused of collective guilt for the
sins of its leadership, particularly if that leadership
enjoys what amounts to dictatorial or arbitrary power.

He concluded by reemphasizing the importance of
supporting the Serbian democratic opposition. “I
think the time is ripe for the United States to make it
quite clear by la presidential address] . . . that we
respect the Serbian nation, we do not hold them
collectively guilty for the sins of theirregime, and that
we will want to deal with them, not theirregime, inthe
future.”
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Panel VlI

Modalities of Intervention
and Their Parameters:
Negotiations and Mediation,
Humanitarian Relief,
Military Action, and
Sanctions on Regime Elites

The first panel on Friday afternoon addressed “Mo-
dalities of Intervention and Their Parameters: Nego-
tiations and Mediation, Humanitarian Relief, Military
Action, and Sanctions on Regime Elites,” and was
moderated by Professor William Zartman of Johns
Hopkins University.

David Stewart

The first speaker was David Stewart, Assistant
Legal Adviser for the Bureau of Human Rights and
Humanitarian Affairs at the Department of State, who
discussed “Humanitarian Relief.” He began by ob-
serving that the new international order has been
forced to revisit a debate that has been going on for
years among international legal scholars—“whether
and in what circumstances it can or must provide
humanitarian assistance or humanitarian relief to
people in dire straits in a particular country, the
government of which is unwilling or unable to meet
their needs.”

He sought todistinguish “humanitarian assistance”
from the more controversial theory of “humanitarian
intervention”—to be considered by Panel VIII (p. 24)
and which, in its classic form, “denotes forceful, coer-
cive intervention in a State without the consent of its
legitimate government by one or more foreign States
for the purpose of ending that State’s gross violations
of human rights of its own citizens.” He suggested
that, “where the motive is to meet the basic needs of
people rather than to end intentional government
repression or to enforce human rights standards, and
where the coercive or forcible element, ifthereis one,
is protective or defensive in nature rather than offen-
sive, perhaps it is easier to find a basis of legitimacy
under international law.”

He then discussed the agencies within the United
States government that become involved in humani-
tarian assistance, such as the Office of Foreign Disas-
ter Assistance of the Agency for International Devel-
opment, which has a budget of about $27 million and

has already responded to more than 45 disasters
overseas during 1993. The Pentagon also contributes
to such efforts, but the specific element with respon-
sibilities in that area may soon be changed by thenew
administration.

At the United Nations, the Disaster Relief Coordi-
nator (UNDRO) was historically tasked with this re-
sponsibility, but a year or so ago these duties were
shifted to the Under Secretary General for Humani-
tarian Affairs. The U.N. High Commissioner for Ref-
ugees has also played an important, and often very
successful, role.

He then discussed the apparent conflict between
Article 2(7) of the Charter (see box on page 18) and the
idea of humanitarian assistance. When the relief is
non-consensual, such as in the United Nations efforts
to assist the Kurds in Iraq, “humanitarian assistance
arguably begins to take on attributes of humanitarian
intervention and to brush up against the prohibition
under Article 2(4) of the Charter” (see box below).

Mr. Stewart said he was “personally drawn to the
argument that an intervention which is not aimed at
the territorial integrity or political independence ofa
state and is not otherwise inconsistent with the pur-
pose of the Charter doesn’t, in fact, violate Article
9(4).” Further, he argued, “questions of sovereignty
and territorial integrity and interference in domestic
affairs simply disappear when the humanitarian as-
sistance is provided under Chapter VII of the Char-
ter, as was the case with regard to the Kurds in
northern Iraq, in Bosnia, and in Somalia.”

Professor Robert F. Turner

The second member of the panel was Professor
Robert F. Turner, of the Center for National Security
Law at the University of Virginia, who addressed
“Sanctions on Regime Elites,” or “what dowe doin the
last resort when all else fails?” He suggested that it
was time to “rethink our targeting doctrine,” whichhe
argued “has not kept pace with the developments of
international law in the last four or five decades.”
Arguing that many of the ways in which we think
about war developed during an era when war was a

U.N. Charter
Article 2(4)

All Members shall refrain in their interna-
tional relations from the threat or use of force
against the territorial integrity or political inde-
pendence of any state, or in any other manner
inconsistent with the Purposes of the United
Nations.
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“sovereign prerogative of kings” and soldiers were
little more than subjects or “property” of kings; he
noted that since the 1946 Nuremberg Trials it has
been a principle of international law that aggressive
war is unlawful and that even kings may be held
legally accountable for planning or launching such a
conflict.

In the face of armed aggression, international law
clearly recognizes a right of both victims and other
States to use lethal force in self-defense or collective
self-defense. Makingreference to his own experienc-
es in Vietnam, Turner argued that the lives of sol-
diers—irrespective of their nationality—have moral
value, and if the world community is forced by an
aggressor to decide between killing large numbers of
relatively “innocent soldiers” (individuals who were
not responsible for the policy decisions to engage in
aggression and who in many cases might be con-
scripts or otherwise coerced to serve in the military)
or directing the defensive force against the “war
criminals” who actuallyinitiated the aggression, prin-
ciples ofboth law and morality favored “punishing the
guilty.”

Turner argued that it was better to deal with
aggression through non-violent means where possi-
ble. Defensive force is only lawful when “necessary”
and “proportional.” Butthe “proportionality” concept
itself argued that if taking one life, or a small number
oflives, would bringthe aggression to an end, that was
preferable to “sending our children out to slaughter”
tens oreven hundreds ofthousands of another State’s
“children.”

The goal would be to apprehend war criminals for
trial, with all of the procedural due process necessary
tosecurejustice. Nolife oughttobe taken without due
process if there are alternatives. But if the aggressor
leaves no choice but the decision whether to go after
the criminal policymakers or to slaughter soldiers in
the fields, fundamental principles of morality and
criminal law support the conclusion that the punish-
ment ought to be inflicted upon those individuals who
have committed criminal acts.

Professor Turner expressed strong support for the
prohibition against “assassination” found in Execu-
tive Order 12333; but he argued that using deadly
force against regime elites in response to armed
international aggression was an act of lawful self-
defense and not “murder”—which is a common ele-
ment of virtually every definition of “assassination.”

The Gulf War showed that people like Saddam
Hussein may not be deterred by the risk of losing
100,000 or even more of their solders. After all, Sadd-
am sacrificed no less than 300,000 Iraqi troops in his
war of aggression against Iran. One benefit of an
international policy ofsanctioningregime elites would

be enhanced deterrence, as radical leaders would
likely be far more concerned if they believed their
personal safety would be placed at risk by engagingin
armed international aggression.

Dr. Paul Henze

The next speaker was Dr. Paul Henze, a resident
consultant at the RAND Corporation, who presented
what he described as an “Overview of Options.” He
argued that the end of the Cold War has left a “far
more complicated, far more complex” world. But
there was a positive side as well, as “the scoundrels of
the world are much more limited in their options.”

Dr. Henze expressed concern that “we are still to
some degree paralyzed by idealism, excessive ideal-
ism, and by proceduralism, preoccupation with rules
that . . . may well be outdated and certainly ought to
get a fresh look before we go on regarding them as
sacred principles.”

A key problem, for example, is the classical view of
“absolute sovereignty of nations,” whichisnotnowthe
reality and has not been so for a long time. We also
need to come to terms with the reality that many
governments in potential trouble spots are extremely
weak. Many of the most important institutions of
modern States are not—and by our values ought not
to be—part of the government.

In dealing with countries such as Somalia, which
“has been stabilized by humanitarian intervention to
some degree, but [is] still a highly divided country,” he
suggested that it is “very questionable whether it has
the resources within itself to resume effective state-
hood, effective operation as an independent state.”
Therefore, we need to consider modern forms of what
might evenbe called “colonialism.” Of course, “Colo-
nialism is a verybad term, so one must not use it. And
colonialism is always assumed to have been a process
that was undertaken because of the greed and the
ambitions of colonial powers; but if you look back at
the history of the development of many colonies, they
developed because there was disorder, and some-
body stepped in and tried to create some degree of
order, and that led step by step to the establishment
ofacolony.” Such efforts ideally ought not be the work
ofindividual States, but should “wherever possible, be
internationalized.” But “the concept of trusteeship is
avalid one, and very seriously it needs to be revived.”

Dr. Eileen Babbit

The fourth speaker on the panel was Dr. Eileen
Babbit, from the Program on International Conflict

Continued on page 28
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PANEL VIII

Humanitarian Intervention:
The Legal Limits and
Parameters

The final panel of the conference addressed the
topic “Humanitarian Intervention: The Legal Limits
and Parameters.” It was moderated by Sean Murphy,
ofthe Office of the Legal Advisertothe Department of
State.

Professor Malvina Halberstam

The first panelist was Professor Malvina Halber-
stam of the Cardozo School of Law, a former Counse-
lor on International Law to the Department of State.
She defined humanitarian intervention as “the use of
force by one Stateinthe territory ofanotherto protect
persons who are in imminent danger of death or
grave bodily injury, when the State in whose territory
they are is unwilling or unable to protect them.” Asa
key element of the doctrine, she said it was necessary
that “the intervening state must withdraw once it has
rescued those in danger or otherwise averted the
danger.” According to Professor Halberstam: “The
test of the legality of the intervention should be the
effect of the action, not the motive.”

Discussing the legality of the doctrine, she noted
that it had always been controversial but that even
under customary international law, prior to the U.N.
Charter, there were respectedjurists and some States
who endorsed the doctrine at least in theory. Those
who opposed it generally argued “that such interven-
tion would be misused by one State to gain control
over another.” While recognizing that this is a legiti-
mate concern, Professor Halberstam argued that this
was not a justification for denying the right of human-
itarian intervention in a proper case. She reasoned:
“[Tlhat is not a reason to prohibit legitimate humani-
tarian intervention any more than would prohibiting
legitimate self-defense or any other right because it
may be misused. Every legal right can be misused.”

Turning to the compatibility of the doctrine with
the United Nations Charter, she argued that, proper-
ly understood, humanitarian intervention was not in
conflict with Article 2(4) of the Charter (see box on
page 22). “If a State intervenes to protect persons
from imminent danger or death in another State
because the latter is unwilling or unable to do so, and
then withdraws, its actions are not directed “against
the territorial integrity or political independence” of
the State or otherwise “inconsistent with the purpos-

es of the Charter.” Further, one of the expressed
purposes set forth in the Charter for establishing the
United Nations was the promotion of human rights,
and “an interpretation of the Charter that prohibits
humanitarian intervention would have a contrary
effect.”

When humanitarian intervention is utilized to pro-
tect the nationals of the intervening State, the opera-
tion may also be justified under the inherent right of
States to use force in self-defense as recognized in
Article 51 of the Charter. But Professor Halberstam
argued forcefully that humanitarian intervention
should not be limited to such circumstances.

The post-Cold War era has brought with it an
invigorated Security Council and increased demands
for humanitarian intervention under U.N. auspices.
Critics of this development point to Article 2(7) of the
Charter (see box on page 18}, which prohibits U.N.
intervention in matters that are essentially within the
“internal affairs” of States. Professor Halberstam
dealt with this argument by saying:

Since I agree with those who take the position that the
U.N. Charter did not abolish the right of humanitarian
intervention, I do not think U.N. action is necessary to
authorize it. Nor do I think the Charter confers any
special powers on the U.N. to take action in this area.
Inthisrespect,lagree with those who take the position
that Chapter VIl of the Charter, which provides forthe
imposition of various sanctions by the Security Coun-
cil, including the use of force,is limited to situations in
which the Security Council finds a threat to the peace,
breach of the peace or act of aggression; and that
language was clearly intended to apply to internation-
al threats to the peace, not to internal acts.

The Security Council can, of course, take the posi-
tion that the danger ofimminent death or grave injury
to alarge number of persons within a State also consti-
tutes a threat to international peace, as it did in con-
demning Iraq’s repression of the Kurdsin 1991, and as
it did in authorizing use of force in Somalia in 1992. In
today’'s interdependent world, that may wellbe true in
most, ifnot all, situations. Ithink there is no objection
to collective action under the auspices of the UN. and
it might evenbe preferable should States wish to do so.
We should be wary, however, of limiting humanitarian
intervention to collective action authorized by the
Security Council. The legality of humanitarian inter-
vention should not be subject to the veto power of any
one State.

She concluded by arguing that while humanitarian
intervention ought tobelimited “to situationsinwhich
there is a danger of imminent death or injury,” that
did not mean “that intervention cannot be legal in
othersituations.” Forexample, she argued in connec-
tion with the U.S. intervention in Panama in Decem-
ber 1989, that “use of force in support of a democrat-
ically elected government that is barred from taking
office or deposed by force is lawful.”
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Professor Fred Morrison

The second speaker on the final conference panel
was Professor Fred Morrison, of the University of
Minnesota Law School. A former Rhodes Scholar
with a Ph.D. from Princeton and a J.D. from the
University of Chicago, Professor
Morrison also served as Counse-
lor on International Law to the
Department of State. Ratherthan
limiting his comments to the nar-
row topic of “humanitarian inter-
vention,” he spoke in broader
terms about “intervention.”

Noting that the arguments for
and against intervention are com-
pelling, he traced the development
of legal thinking from the “classi-
cal” period through the end of
World War I, to the “traditional”
period—characterized by the
Kellogg-Briand Pact of 1928, out-
lawing armed force as an instru-
ment of policy—during which “the
right to cross-border action was
increasingly limited, and the doc-
trines of national sovereignty and
political independence increas-
ingly amplified.”

The “modern period” of “the United Nations and
collective security,” drew from both earlier periods;
but it drew its general principles from the traditional
period, “emphasizing national independence and the

U.N. Charter
Article 51

Nothing in the present Charter shall impair
the inherent right of individual or collective
self-defence if an armed attack occurs against a
Member of the United Nations, until the Securi-
ty Council has taken measures necessary to
maintain international peace and security.
Measures taken by Members in the exercise of
this right of self-defence shall be immediately
reported to the Security Counciland shallnotin
any way affect the authority and responsibility
of the Security Council underthe present Char-
ter to take at any time such action as it deems
necessary in order to maintain or restore inter-
national peace and security.

Professor Fred Morrison, a o_rr'ner Rhodes

Scholar, provided an historical overview of e The third approach involves re-
the law governing intervention.

freedom of States from threats to their political inde-
pendence and territorial integrity.” On the other
hand, the “collective security mechanism, especially
Chapter VII, drew intensely from the classical peri-
od.” With a few notable exceptions, the Cold War
period made most of Chapter VII “illusory,” and most
conflicts were dealt with under Article 51 (see box
below).

Inthe post-Cold Warera, there
are now three recognized legal
bases for collective intervention:

e First is the Chapter VII ap-
proach, which has involved an
expansion of the concept of
“threat to the peace” and is illus-
trated by United Nations action
to assist the Kurds in Iraq and to
restore order in Somalia.

¢ The second approachisthrough
Article 51, through which a rec-
ognized government can “invoke
the assistance of its friends and
neighbors in dealing with insur-
rection and domestic violence.”

gional action under Chapter VIII
of the Charter.

Professor Morrison said there were really two ad-
ditional bases of authority for intervention: “humani-
tarian intervention,” as discussed by Professor Hal-
berstam, and what he characterized as a res nullius
situation—like Somalia and perhaps soon Liberia—
where it can be argued “there has ceased to be any
sovereignty in the area and therefore any interven-
tion is not a violation of anybody’s political indepen-
dence orterritorial integrity because thereisno State
there.”

Colonel James Terry

The final speaker on the humanitarian interven-
tion panel was Colonel James Terry (U.S.M.C.), the
Legal Counsel to the Chairman of the Joint Chiefs of
Staff, who received his S.J.D. from George Washing-
ton University School of Law. He focused his remarks
in “practical terms about the application of certain of
these legal principles through our ongoing opera-
tions.”

He sought toidentify aseries of “assumptions which
we as U.S. citizens must make about our involvement

Continued on pagde 26
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Panel VIll—Humanitarian Intervention . . .
Continued from page 25

in the humanitarian area.” First, he suggested that
we were moving toward greater and greater reliance
upon the Department of Defense in dealing with
humanitarian problems; but he emphasized the im-
portance of having the Agency for International De-
velopment, State Department, and other agencies
andnon-governmental organizations continue to play
“asignificantrole.....” Second, in the post-Cold War
era it is likely that most of our operations will be “at
the behest of the United Nations, if not directly blue-
helmeted operations . ...” Third, many of the opera-
tions will be in response to “internal” crises in foreign
places, such asto alleviate sufferingin Liberia, Sudan,
and Chad.

Col. Terry’s fourth assumption is that the United
States will have to play a major role in most of these
‘operations, not just because as a nation we are con-
cerned about humanitarian problems, but also be-
cause we have certain capabilities—such as airlift—
that allow us to project forces quickly and with a
sustainment capability, and this makes us “the force
of choice” for the United Nations.

As a fifth point, Col. Terry suggested that the in-
creased demands on the United States to respond in
such situationsis going to create problems in terms of
our existing resources available for such operations.
Sixth, we need to recognize that “there is going to be
a new and very distinct political flavor incorporated
into many of the upcoming humanitarian interven-
tions.”

Seventh, he argued “there must be a greater in-
volvement under Chapter VIII of regional organiza-
tions” in responding to humanitarian problems. We
must learn to involve NATO, CSCE, the OAS, and
other regional organizations more effectively. And,
finally, he argued that “there are aspects of Chapter
VIand Chapter VII, both classical peacekeeping and
enforcement requirements, in nearly every opera-
tion which we’ll be called upon to participate in.”

While praising the leadership of the U.N. Under
Secretariat for Peacekeeping, Col. Terry argued that
the office was seriously undermanned. With 32 indi-
viduals to manage 28 ongoing U.N. peacekeeping
operations, the job “is not gettingdone . ... It’s simply
impossible.”

Even if we provide additional assistance—and we
are already providing “an operations directorate and
lanl intelligence directorate to the U.N."—in the long
run ‘it is going to certainly take a greater commit-
ment on the part of not only the United States, but also
the other major member States,” if the job is going to
be done right.

Colonel James Terry, Legal Counsel to JCS Chairman Colin
Powell, discussed humanitarian intervention.

Panel VI—Strengthening the U.N. . ..

Continued from page 19

Ambassador Elliot Richardson

The final speaker of the morning was Ambassador
Elliot Richardson, whose four cabinet posts have in-
cluded service as Attorney General and Secretary of
Defense. He argued that we need to address the
problem of burden-sharing in international peace-
keeping operations, saying: “It is totally unrealistic in
the long term to expect that the United States should
deploy an expeditionary force comprising 75 percent
of any coalition brought to bear even in a situation of
such naked aggression as occurred in the Gulf.” He
continued: “The assumption that the United States
should maintain such a capability indefinitely, con-
tinuing to bear a comparably disproportionate share
ofthe cost and indeed be prepared again to assume a,
comparable share of the blood risk” is “totally unreal-
istic.”

It isimperative that regional organizations be will-
ing to undertake a substantially larger role within
their regions, according to Ambassador Richardson,
and he commended the OAS for the measures that
had been described by Ambassador Caminos.

In addition, he argued that it was important for the
world community to set some standards in advance
for multinational intervention, calling for “the pro-
gressive development of a clearer understanding of
what kinds of conduct by a State against its own
people are beyond the pale of civilized acceptability.
Simply to define such standards would get us some-
where. Tosupplement the standardsbya fact-finding
process and to let the findings then become the basis
for the imposition of such sanctions as can be mus-
tered would get us further.”
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Panel V—Cambodia. ..

Continued from page 17

United Nations should “supportthe new government’s
effortstodestroyfinally and foreverthe KhmerRouge.”
Cooperative credit banks should be established to
extend credit to farmers, and financial incentives
should be provided to encourage Vietnamese settlers
to return to Vietnam. Much could be done to rebuild
Cambodia’s infrastructure—building roads, schools,
training teachers, etc. Every program ought to be
evaluated as to whether it will strengthen or weaken
democracy, and we need torealize that in the circum-
stances of contemporary Cambodia, building democ-
racy will be a gradual process.

Dr. Stanton emphasized the importance ofholding
Khmer Rouge leaders ultimately accountable for the
slaughter of past years—ideally through trials before
an international tribunal.

[Tlhe truth is that the Khmer Rouge leaders are not
about to reform. They must be captured and confined.
They must be put on trial and then imprisoned. The
United States should assist the new government by
supporting establishment of an international tribunal
to try the Khmer Rouge leaders, and I believe that that
could be a considerable assistance that our govern-
ment can render because we possess great amounts of
evidence that could be used in such trials.

Dr. Larry Diamond

The final speaker on the Cambodia panel was Dr.
LarryDiamond, Senior ResearchFellow atthe Hoover
Institution on War, Revolution and Peace. He began
by agreeing with Dr. Stanton that “itlhis is going to be
a long process; it is going to be incremental.” He was
also surprised and pleased that no one on the panel
had suggested seeking to build “a broad coalition
front” to bring in and “pacify” the Khmer Rouge.
Unfortunately, however, we need to recognize that:

If we are going to crush and defeat the Khmer Rouge,
we're in for a long, bloody, anti-insurgency struggle,
and 22,000 U.N. troops aren’t enough. In fact, if you
want to actually capture the Khmer Rouge leaders
and bring themto trial, we're probably goingto have to
double, at a minimum double, the number of U.N.
troops that are in Cambodia today . . . . Now, my
preference would be to do exactly what Dr. Stanton
said. Ithink these people are as close to Nazis in their
attitude toward any kind of human and moral vision of
the world, as we've had since the end of World WarII,
and they deserve the same fate as Adolf Eichmann.
But it’s going to require a lot of force and determina-
tion to do that.

While it is important for moral reasons to try to
apprehend and try the leaders, if the lower level

insurgents are tobe persuaded to surrender, come in
from the jungle and turn in their weapons, there has
to be some sort of amnesty for them. The strategy
must include some plan to reintegrate them into
society.

Dr. Diamond characterized Cambodia as “a major
test of whether, ifthe world commits itself collectively
to try to turn back the tide of anarchy, autocracy and
evil—and I think it is important that we not shy away
from using that word, ‘evil,'—we can succeed, partic-
ularly when we seek to do it in a systematic and
legitimized way through the U.N. as we've tried to.”

As a political matter, given the anti-democratic
nature of the contending forces, the next step should
be to try to produce a constitution “that is not majori-
tarianinnature, not winnertake all in nature, but that
facilitates coalition government in the future.” If
Cambodia canbegin with power sharing, an indepen-
dent judiciary can be built up over time, and the long-
term prospects for democracy will be much better.

To be sure, it will not be easy. But “there are a lot
of instances in the world where democracy begins
with formal democratic institutions without demo-
crats. Cambodia will not be the first case.” And
frequently democracy gains a [foothold] in a difficult
conflict situation because it is everybody’s second-
best solution when they realize that they can’t con-
quer power unilaterally.”

One very important step is that the world commu-
nity must pressure Thailand and “tighten economic
sanctions on the Khmer Rouge.” Dr. Diamond con-
cluded with some “lessons learned,” including the
important principle that we lack the resources to
intervene everywhere and musttherefore “make some
tough choices about where to intervene.” But once
that decision is made—and Dr. Diamond felt the right
decision was made with respect to Cambodia—we
must “finish the job when we start it unless there are
overwhelming reasons why it can't be done . . . .
Especially early on in this process of international
intervention, we’d better finish the job we start or the
world might just throw up its hands and give up onthe
whole challenge.” He also noted some “tactical” les-
sons of the Cambodia experience, such as promoting
a common doctrine and common language for U.N.
forces in such operations.

During the question period, former National Secu-
rity Council Legal Adviser Nicholas Rostow took the
floor and sharply challenged the suggestion made by
several of the panelists that the Reagan administra-
tion had “supported the Khmer Rouge.” He said U.S.
policy has been consistently to support “the non-
communist resistance” in Cambodia.

—27—



/& American Bar Association National Security Law Report—Conference Supplement February 1994

Panel VIl—Modalities of Intervention...
Continued from page 23

Analysis and Resolution at Harvard University. Draw-
ing upon many years of experience with both interna-
tional and domestic mediation and conflict resolu-
tion, she suggested that a possible response to some
of the problems raised by the conference was “medi-
ation with muscle.” She explained:

Mediation withmuscle exists whenthe mediator comes
tothetable withleverage, with resources that they can
bring, political, economic or military, that have the
potential of changing the calculation of the disputing
parties so that it either enhances the benefits or in-
creases the costs of the alternative of violence to
negotiation. . . . [Olften in these sorts of conflicts the
parties are not seeking such an intervention, they're
not seeking amediator. The mediator usually initiates
the process and has to bring the parties to the table by
the exercise ofthis leverage. And the way that theydo
that is primarily through their potential to effect the
cost and benefits that the parties calculate about com-
ing to the table versus continuing in their violent
action. And they can do that with carrots and sticks;
carrots being the kind of incentives like guarantees of
underwriting or promoting the solutions that are
reached in the mediation process, economic benefits
that can be provided to the parties; sticks like the
threat of force, the threat of economic sanctions, the
threat of . . . killing or coming after their leadership,
some of the things that have been discussed here
today. ...

Dr. Babbit argued there were three key elements
to success in “mediation with muscle™:

e “The most important element of this kind of
leverage is that it be credible, . . . this leverage is
only successful to the point that the parties believe
that the mediator not only has the resources but
has the will to carry it out.”

* The mediator must have “standing,” notin alegal
sense but in the sense that the mediator be recog-
nized by the parties to have a leadership role—
either because of individual accomplishments or
by virtue of representing a respected institution.

* Third, the mediator must have “authorization or
a mandate” to influence the outcome.

Applying these tests to the crisis in Bosnia, she
concluded that, “at least initially, Mr. Vance and Lord
Owen did, in fact, have standing . ...” They also had
“authorization,” but it was “very limited.” “They were

. able to promise U.N. monitoring and possible
enforcement of the terms of any agreement, but they
had no credible threat of force behind them, and I

think in this case, that was absolutely necessary and
it really compromised their leverage in terms of the
agreement that they were able to puf together.”

“IMlediation is much harder the further into the
crisis the conflict goes, and . . . preventive measures
and preventive diplomacy” may be preferable. One
big benefit of a mediated approach is that, “If all
parties agree to the solutions, they are much more
likelyto carry out those commitmentsbecausethey’'ve
been part of creating them ....”

Major James Johnson

The final speaker was Major James Johnson, of the
U.S. Army Judge Advocate General School, who dis-
cussed the role of military action. He structured his
remarks around the “litmus test” set forth in 1984 by
Secretary of Defense Caspar Weinberger—often
termed the “Weinberger Doctrine”—which, while crit-
icized by many and not officially embraced by subse-
quent administrations, he felt had been at the heart of
military intervention policy since it was first pro-
claimed. Major Johnson—who, like many other gov-
ernment participants in the conference, stressed that
he was presenting his personal views—said that the
WeinbergerDoctrine had resulted both fromthe Viet-
nam experience and from “an overreactionto Beirut,”
where 241 Marines were killed by a terrorist bombing
in October 1983. He argued it was an “overreaction”
to what was really an “enforcement action” rather
than a “peacekeeping operation.”

The first element of the doctrine was “that any
deployment of U.S. forces abroad should first be
deemed vital to national interests.” Second, the Unit-
ed States should only deploy forces “with a clear
intention of winning.” The deployment “should be
carried out with clearly defined political and military
objectives,” and “any deployment of U.S. forces must
be continually reassessed and adjusted ifnecessary.”
Deployments “must have the support ofthe American
people and their elected representatives in Con-
gress,” and force should “onlybe used as alast resort,”
after negotiations and other non-violent approaches
have failed or proven ineffective.

Major Johnson concluded that the Weinberger
Doctrine is “alive and well,” despite the fact that the
last two presidents have not formally made reference
to these principles; but he concluded that the Clinton
administration “possibly is expanding” the definition
of “vital interests....” Pure “peacekeeping” missions,
involving small forces in “low threat environments,”
pose less of a problem; but more serious operations,
like those discussed in connection with intervening in
Bosnia, are likely to be evaluated in the light of the
Weinberger tests.
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