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Preface

The standards and commentary in this volume are part of a series
designed to cover the spectrum of problems pertaining to the laws
affecting children. They examine the juvenile justice system and its
relationship to the rights and responsibilities of juveniles. The series
was prepared under the supervision of a Joint Commission on Juve-
nile Justice Standards appointed by the Institute of Judicial Adminis-
tration and the American Bar Association. Seventeen volumes in the
series were approved by the House of Delegates of the American Bar
Association on February 12, 1979.

The standards are intended to serve as guidelines for action by
legislators, judges, administrators, public and private agencies, local
civic groups, and others responsible for or concerned with the treat-
ment of youths at local, state, and federal levels. The twenty-three
volumes issued by the joint commission cover the entire field of
juvenile justice administration, including the jurisdiction and organi-
zation of trial and appellate courts hearing matters concerning
juveniles; the transfer of jurisdiction to adult criminal courts; and the
functions performed by law enforcement officers and court intake,
probation, and corrections personnel. Standards for attorneys repre-
senting the state, for juveniles and their families, and for the proce-
dures to be followed at the preadjudication, adjudication, disposition,
and postdisposition stages are included. One volume in this series sets
forth standards for the statutory classification of delinquent acts and
the rules governing the sanctions to be imposed. Other volumes deal
with problems affecting nondelinquent youth, including recommen-
dations concerning the permissible range of intervention by the state
in cases of abuse or neglect, status offenses (such as truancy and
running away), and contractual, medical, educational, and employ-
ment rights of minors.

The history of the Juvenile Justice Standards Project illustrates the
breadth and scope of its task. In 1971, the Institute of Judicial
Administration, a private, nonprofit research and educational organi-

v
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zation located at New York University School of Law, began planning
the Juvenile Justice Standards Project. At that time, the Project on
Standards for Criminal Justice of the ABA, initiated by IJA seven
years earlier, was completing the last of twelve volumes of recommen-
dations for the adult criminal justice system. However, those stan-
dards were not designed to address the issues confronted by the
separate courts handling juvenile matters. The Juvenile Justice Stan-
dards Project was created to consider those issues.

A planning committee chaired by then Judge and now Chief Judge
Irving R. Kaufman of the United States Court of Appeals for the
Second Circuit met in October 1971. That winter, reporters who
would be responsible for drafting the volumes met with six planning
subcommittees to identify and analyze the important issues in the
juvenile justice field. Based on material developed by them, the
planning committee charted the areas to be covered.

In February 1973, the ABA became a co-sponsor of the project.
IJA continued to serve as the secretariat of the project. The IJA-
ABA Joint Commission on dJuvenile Justice Standards was then
created to serve as the project’s governing body. The joint commis-
sion, chaired by Chief Judge Kaufman, consists of twenty-nine mem-
bers, approximately half of whom are lawyers and judges, the balance
representing nonlegal disciplines such as psychology and sociology.
The chairpersons of the four drafting committees also serve on the
joint commission. The perspective of minority groups was introduced
by a Minority Group Advisory Committee established in 1973, mem-
bers of which subsequently joined the commission and the drafting
committees. David Gilman has been the director of the project since
July 1976.

The task of writing standards and accompanying commentary was
undertaken by more than thirty scholars, each of whom was assigned
a topic within the jurisdiction of one of the four advisory drafting
committees: Committee I, Intervention in the Lives of Children;
Committee II, Court Roles and Procedures; Committee III, Treat-
ment and Correction; and Committee IV, Administration. The com-
mittees were composed of more than 100 members chosen for their
background and experience not only in legal issues affecting youth,
but also in related fields such as psychiatry, psychology, sociology,
social work, education, corrections, and police work. The standards
and commentary produced by the reporters and drafting committees
were presented to the IJA-ABA Joint Commission on Juvenile Justice
Standards for consideration. The deliberations of the joint commis-
sion led to revisions in the standards and commentary presented to
them, culminating in the published tentative drafts.
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The published tentative drafts were distributed widely to members
of the legal community, juvenile justice specialists, and organizations
directly concerned with the juvenile justice system for study and
comment. The ABA assigned the task of reviewing individual vol-
umes to ABA sections whose members are expert in the specific
areas covered by those volumes. Especially helpful during this review
period were the comments, observations, and guidance provided by
Professor Livingston Hall, Chairperson, Committee on Juvenile
Justice of the Section of Criminal Justice, and Marjorie M. Childs,
Chairperson of the Juvenile Justice Standards Review Committee
of the Section of Family Law of the ABA. The recommendations
submitted to the project by the professional groups, attorneys,
judges, and ABA sections were presented to an executive committee
of the joint commission, to whom the responsibility of responding
had been delegated by the full commission. The executive committee
consisted of the following members of the joint commission:

Chief Judge Irving R. Kaufman, Chairman
Hon. William S. Fort, Vice Chairman
Prof. Charles Z. Smith, Vice Chairman
Dr. Eli Bower

Allen Breed

William T. Gossett, Esq.

Robert W. Meserve, Esq.

Milton G. Rector

Daniel L. Skoler, Esq.

Hon. William S. White

Hon. Patricia M. Wald, Special Consultant

The executive committee met in 1977 and 1978 to discuss the
proposed changes in the published standards and commentary.
Minutes issued after the meetings reflecting the decisions by the
executive committee were circulated to the members of the joint
commission and the ABA House of Delegates, as well as to those who
had transmitted comments to the project.

On February 12, 1979, the ABA House of Delegates approved
seventeen of the twenty-three published volumes. It was understood
that the approved volumes would be revised to conform to the
changes described in the minutes of the 1977 and 1978 executive
committee meetings. The Schools and Education volume was not
presented to the House and the five remaining volumes—Abuse
and Neglect, Court Organization and Administration, Juvenile Delin-
quency and Sanctions, Juvenile Probation Function, and Noncriminal
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Misbehavior—were held over for final consideration at the 1980 mid-
winter meeting of the House.

Among the agreed-upon changes in the standards was the decision
to bracket all numbers limiting time periods and sizes of facilities in
order to distinguish precatory from mandatory standards and thereby
allow for variations imposed by differences among jurisdictions. In
some cases, numerical limitations concerning a juvenile’s age also are
bracketed.

The tentative drafts of the seventeen volumes approved by the
ABA House of Delegates in February 1979, revised as agreed, are
now ready for consideration and implementation by the components
of the juvenile justice system in the various states and localities.

Much time has elapsed from the start of the project to the present
date and significant changes have taken place both in the law and the
social climate affecting juvenile justice in this country. Some of the
changes are directly traceable to these standards and the intense na-
tional interest surrounding their promulgation. Other major changes
are the indirect result of the standards; still others derive from
independent local influences, such as increases in reported crime
rates.

The volumes could not be revised to reflect legal and social devel-
opments subsequent to the drafting and release of the tentative drafts
in 1975 and 1976 without distorting the context in which they were
written and adopted. Therefore, changes in the standards or com-
mentary dictated by the decisions of the executive committee sub-
sequent to the publication of the tentative drafts are indicated in a
special notation at the front of each volume.

In addition, the series will be brought up to date in the revised
version of the summary volume, Standards for Juvenile Justice: A
Summary and Analysis, which will describe current history, major
trends, and the observable impact of the proposed standards on the
juvenile justice system from their earliest dissemination. Far from
being outdated, the published standards have become guideposts to
the future of juvenile law. :

The planning phase of the project was supported by a grant from
the National Institute of Law Enforcement and Criminal Justice of
the Law Enforcement Assistance Administration. The National
Institute also supported the drafting phase of the project, with addi-
tional support from grants from the American Bar Endowment, and
the Andrew Mellon, Vincent Astor, and Herman Goldman founda-
tions. Both the National Institute and the American Bar Endowment
funded the final revision phase of the project.

An account of the history and accomplishments of the project
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would not be complete without acknowledging the work of some of
the people who, although no longer with the project, contributed
immeasurably to its achievements. Orison Marden, a former president
of the ABA, was co-chairman of the commission from 1974 until
his death in August 1975. Paul Nejelski was director of the project
during its planning phase from 1971 to 1973. Lawrence Schultz, who
was research director from the inception of the project, was director
from 1973 until 1974. From 1974 to 1975, Delmar Karlen served as
vice-chairman of the commission and as chairman of its executive
committee, and Wayne Mucci was director of the project. Barbara
Flicker was director of the project from 1975 to 1976. Justice Tom
C. Clark was chairman for ABA liaison from 1975 to 1977.

Legal editors included Jo Rena Adams, Paula Ryan, and Ken
Taymor. Other valued staff members were Fred Cohen, Pat Pickrell,
Peter Garlock, and Oscar Garcia-Rivera. Mary Anne O’Dea and Susan
J. Sandler also served as editors. Amy Berlin and Kathy Kolar were
research associates. Jennifer K. Schweickart and Ramelle Cochrane
Pulitzer were editorial assistants.

It should be noted that the positions adopted by the joint commis-
sion and stated in these volumes do not represent the official policies
or views of the organizations with which the members of the joint
commission and the drafting committees are associated.

This volume is part of a series of standards and commentary pre-
pared under the supervision of Drafting Committee IV, which also
includes the following volumes:

PLANNING FOR JUVENILE JUSTICE
JUVENILE RECORDS AND INFORMATION SYSTEMS
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of
Revisions in the 1977 Tentative Draft

As discussed in the Preface, the published tentative drafts were
distributed to the appropriate ABA sections and other interested
individuals and organizations. Comments and suggestions concerning
the volumes were solicited by the executive committee of the IJA-
ABA Joint Commission. The executive committee then reviewed the
standards and commentary within the context of the recommenda-
tions received and adopted certain modifications. The specific changes
affecting this volume are set forth below. Corrections in form, spell-
ing, or punctuation are not included in this enumeration.

1. Standard 1.2 was amended to add new subdivision G., thereby
including the prevention of discrimination as a specific goal of the
monitoring process.

2. Commentary to Standard 1.2 was revised to add a brief discus-
sion of the need to prevent the intrusion of discriminatory factors in
official decision-making in the juvenile justice system.

3. Standard 1.3 A. was amended to include educators among inde-
pendent, external monitoring mechanisms.

4, Commentary to Standard 1.3 A. was revised to restrict the edu-
cators qualified to serve as external monitors to those not employed
by the school system.

5. Commentary to Standard 1.6 A. was revised by adding to foot-

" note 42 a cross-reference to the discussion of the relationship between
the Monitoring standards and the Juvenile Records and Information
Systems standards that appears in the commentary to Standard 1.6 B.

6. Commentary to Standard 3.1 was revised by adding a discussion
of the monitoring function performed by juvenile prosecutors.

7. Commentary to Standard 3.3 was revised to add a reference to

xi
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self-monitoring of counsel representing juveniles and a cross-reference
to Counsel for Private Parties Standard 2.1 (a) (iii).

8. Commentary to Standard 4.1 was revised to require appointees
or employees of the state commission on.juvenile advocacy to be
compensated at a salary and rank commensurate with their respon-
sibilities.
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Introduction

This volume of standards addresses the concept of monitoring
as a multiple function process that includes observation and evalua-
tion but is also actively concerned with the formation of a minimum
baseline of useful information and data, the assurance of compliance
with applicable norms and standards, and the implementation of
necessary change. This broad concept is based in part on the notion
that useful information, necessary to measure the performance of
the juvenile justice system, has been chronically lacking, and in
part on the notion that success in obtaining continuous compliance
and in implementing recommendations resulting from evaluations
are both random propositions.

Given this broad concept of monitoring, this volume attempts
to list standards that would: 1. lead to the development of an ac-
curate, comprehensive information base for monitoring purposes;
2. ensure access for monitors to this information; 3. produce a
mixture of external, independent monitoring and internal self-
monitoring to ensure the objectivity, reliability, and comprehensive-
ness of the process; and 4. provide the means both to remedy prob-
lems or abuses discovered through the monitoring process and to
enforce compliance.

In general, this volume does not advocate a specific rigid mon-
itoring system. It is intended that the construction of such a system
should be left to the discretion of each jurisdiction. Thus, while
these standards envision a multi-tiered mix of self-monitoring,
court-based monitoring, and monitoring mechanisms external to
the juvenile justice system, the final design of the mixture of such
mechanisms to perform monitoring of any given agency or proceed-
ing is not specified. Because the characteristics of each jurisdiction
that affect the need for more or less intensive monitoring can vary
greatly, these standards provide general, basic criteria rather than
specific directives.

Finally, the volume addresses all aspects of the juvenile justice
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system. It refers to component systems and subsystems. Accord-
ingly, what follows is the volume’s analytical framework.

The law enforcement system (courts, police, correction depart-
ments, etc.) is probably the most widely recognized ‘‘component
system’ within the juvenile justice system; but the education,
mental health, and social services ‘“systems’” represent additional
“component systems” of the overall juvenile justice system. More-
over, each of these ‘“‘component systems’ can be divided further
into ‘“‘sub-components” (e.g., the examples noted for the law en-
forcement system above). To avoid confusion when referring to
this complex structure, these standards adopt a “system,’’ ‘‘sub-
system,” ‘‘component” method of labeling the various levels of the
structure. Thus system (used alone) or juvenile justice system are
used interchangeably as an all-inclusive term for the entire struc-
ture. Component is used to refer to the various units that are a
part of any of the subsystems (i.e., law enforcement, social services).
Where reference must be made to any of the subsystems, this will
be done only by using their specific name (e.g., the law enforcement
system).

Because this volume, at times, speaks of planning and because
the Planning for Juvenile Justice volume speaks of monitoring, the
differences between planning and monitoring should be noted and
kept in mind by the reader of these two volumes. At the same time,
however, there is a close link between these two volumes, and the
interface of the provisions of the planning and monitoring volumes

- should also be kept in mind.

Planning, as defined in Standard 1.1 of Planning for Juvenile
Justice, means the process of applying systematic thought to the
future in such a way that a desired future state is conceived and a
process for attaining that state is defined and initiated. If planning
can be said to be future oriented, monitoring is concerned with the
present.

Planning represents a principal activity of the policymaking arm
of the juvenile justice system or its agencies, whereas monitoring,
in the context of this volume, is emphasized primarily as an activity
external to and independent of the system or its component agen-
cies, and is concerned with whether and how policy is being carried
out and whether and how new policies are being developed and
implemented.

Nonetheless, monitoring and planning are inextricably inter-
twined. The threads of monitoring and planning weave in and out
to produce a fabric which, ideally, represents a juvenile justice
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system that performs as it should in the present, while continuously
changing and improving as it moves into the future.

Thus, although both are distinct, planning is just as much a part
of the monitoring process as monitoring is of the planning process.
For example, when, as a result of the monitoring process, the stan-
dards in this volume call for the production of plans to remedy or
improve the functioning of the system, the planning standards
should apply. On the other hand, when the planning standards call
for monitoring or evaluation, self-monitoring should occur, reflecting
the concern of the monitoring standards, expressed in Standard
1.4 C. and in Standard 10.1, that self-monitoring be performed by
juvenile justice agencies. Monitoring should thus be viewed as a
process that results in planning, and planning, as a process that
flows from monitoring.
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Standards

PART I: GENERAL STANDARDS

1.1 Definitions.

A. Monitoring process.

Monitoring, for the purposes of these standards, represents the
process of overseeing and examining the operations of the various
components of the juvenile justice system. This process involves
such considerations as:

1. the determination of data and information needs and the
generation or collection of needed data and information;

2. the identification of existing norms or standards for, and
objectives of, the operations of various components of the sys-
tem;

3. the evaluation of whether these operations are in compliance
with the applicable standards and meet the stated objectives;

4. the assurance of compliance with standards;

5. the provision of data and evaluations for any necessary altera-
tion of standards or modification of objectives; and

6. the dissemination of findings and conclusions resulting from
the activities performed in 1. through 5. above.

B. Monitoring mechanism.

A monitoring mechanism is any agency, component of an agency,
committee, or other group or individual designated to oversee or
examine the operations of a component or components of the juve-
nile justice system.

1.2 Goals of the monitoring process and monitoring mechanisms.

The general goals of the monitoring process and monitoring mech-
anisms should be:

A. to ensure that all juveniles’ substantive and procedural rights
are protected, and that all pertinent laws, administrative rules and
regulations, and executive or judicial policies pertaining to juveniles
are continuously complied with in any executive or judicial process,

5
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program, or facility under state or other public or private aegis, with-
in the juvenile justice system;

B. to evaluate the fairness, humaneness, availability, and effective-
ness of any such executive or judicial process, program, or facility;

C. to identify and evaluate alternatives to all forms of coercive
intervention in juveniles’ lives, including but not limited to coercive
intervention at the arrest, pretrial, trial, and disposition stages, and
all forms of incarceration or institutionalization; and to conduct or
cause to be conducted research on the efficacy of such alternatives;

D. to gather, evaluate, and disseminate information to components
of the juvenile justice system and to the general public that provides
the basis for remedies for illegal, unsound, unfair, or inhumane poli-
cies and practices, and that increases public awareness of policies and
practices concerning juveniles; and to evaluate the speed, efficacy,
and consequences of reform;

E. to evaluate the adequacy and effectiveness of existing standards
and criteria that apply to decisions made in any executive or judicial
process, program, or facility within the juvenile justice system; to
identify and evaluate the needs for additional or more comprehensive
standards and criferia; and to ensure the uniformm application of
standards;

F. to identify and evaluate the existing documentary, informa-
tional, and data bases for monitoring the juvenile justice system, and,
if necessary, to develop and implement additional provisions to en-
sure that information gathering, data collection, written records,
and record maintenance are adequate for monitoring purposes.

G. to prevent discrimination in the juvenile justice system on the
basis of race, sex, age, language, or family background.

1.3 Monitoring mechanisms.

The monitoring mechanisms employed should include, but are not
limited to:

A. independent, external mechanisms including private attorneys,
educators, statewide executive commissions, local and regional citizen
advisory councils, ombudsmen systems, and legislative committees;

B. court-based mechanisms including the juvenile court, the appel-
late court, and the courts with general or limited jurisdiction em-
powered to hear matters concerning any aspect of the juvenile justice
system;

C. juvenile justice agency-based mechanisms performing a self-
monitoring role for the functions of such agencies, including but
not limited to police, prosecutor, probation and intake, and juvenile
correction and detention functions.
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1.4 General principles for monitoring systems.

A. Each jurisdiction should develop a structure of monitoring
mechanisms that will provide optimal scrutiny of all agencies, pro-
cesses, programs, and facilities of the juvenile justice system and will
ensure systematic, accurate, and effective monitoring on both an
individual case and a general systemic basis.

B. The monitoring .system developed should constitute a muliti-
tiered mix of local, regional, and statewide monitoring mechanisms.
This multi-tiered mix should consist of a combination of appropriate
internal self-monitoring and court-based monitoring mechanisms in
addition to independent monitoring mechanisms external to the
components of the juvenile justice system.

C. Internal self-monitoring should be made a basic requirement for
all agencies, processes, programs, or facilities.

1.5 Criteria for selection of monitoring mechanisms.

The selection of the appropriate type of mechanism or mechan-
isms to be assigned the monitoring of any specific executive or
judicial agency, process, program, or facility, under state or other
public or private aegis within the juvenile justice system should be
based on the following factors:

A. the degree of visibility of the decision makers, the decision-
making process, and the decisions made affecting juveniles and their
families;

B. the amount of discretion inherent in the decision-making func-
tion or activity;

C. the degree of coercion or intervention in the lives of juveniles
and their families;

D. the importance of the rights or interests of juveniles and their
families to be protected;

E. the adequacy and effectiveness of self-monitoring; and

F. the possibility, frequency, and reliability of review by some
other agency of the juvenile justice system.

1.6 Access to and use of information.
A. Each jurisdiction should adopt laws and institute practices
that will ensure that each monitoring mechanism:

1. is afforded the broadest possible access, relevant to its par-
ticular function and consistent with notions of privacy, to all
appropriate information, records, data, and staff of the judicial
or executive process, agency, program, or facility that is being
monitored;
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2. has necessary powers to conduct investigations, secure testi-
mony and production of documents, and perform on-site inspec-
tions of agencies, facilities, and institutions. Such powers, however,
should be no broader than is reasonably sufficient for, commensu-
rate with, and essential to the given monitoring mechanism’s
performance of its functions.

B. Monitoring mechanisms should employ any and all appropriate
methods relevant to their particular functions to obtain and docu-
ment information concerning the activities of executive and judicial
processes, agencies, programs, and facilities in the juvenile justice
system.

1. Methods of information gathering and documentation should
include, but not necessarily be limited to:

a. the collection of all pertinent reports, data, records, and
the like;

b. on-site visits, inspections, and observations, including the
use of film or video-tape to record and document conditions
and activities;

c. interviews of agency, program, and facility staff and
juveniles subject to their jurisdiction and authority; and

d. executive and public investigative hearings.

2. When monitoring activities involve the use of records that
include identifying information:

a. that fact alone should not be a basis for denying access to
the records;

b. all necessary steps should first be taken by the agency to
prevent disclosure of the identities of juveniles who are the
subjects of the records;

c. if it is not possible to expunge identifying characteristics,
access to the records should be denied the monitor;

d. under all circumstances monitors and agencies should be
subject to the provisions of the Juvenile Records and Informa-
tion Systems volume with respect to disclosure of the identities
of the juveniles who are the subjects of the records, including
any applicable civil and criminal penalties for improper collec-
tion, retention, or dissemination of information pertaining to
juveniles.

C. Each jurisdiction should adopt laws and institute practices
that give monitoring mechanisms broad authority to publish and
disseminate findings, reports, and recommendations for reform.

D. Monitoring mechanisms should regularly and periodically pub-
lish and disseminate reports of activities, findings, and recommenda-
tions to the legislature, to judicial or executive agencies, programs, or
facilities, to other monitoring mechanisms, and to the public. Con-
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cepts of confidentiality and individual privacy should, however, be
observed. Any and all appropriate media should be used to accomplish
the greatest possible dissemination of reports. The term media in-
cludes: newspapers, academic journals, and any other publications
in general; radio; public and private seminars and conferences; tele-
vision, documentary and educational films, and other visual media.

1.7 Remedial and compliance enforcement powers.

A. Each jurisdiction should adopt laws and institute practices that
will ensure that monitoring mechanisms have appropriate authority
to propose reforms and improvements based on information gathered
pursuant to monitoring activities and to enforce compliance with
existing laws, rules, regulations, standards, and proposed reforms and
improvements.

B. The nature and extent of both remedial and compliance en-
forcement powers granted to specific monitoring mechanisms should
be relevant to and commensurate with the type of monitoring mech-
anism and the scope of its functions.

C. Remedial and enforcement powers should include but not nec-
essarily be limited to the authority:

1. to draft and disseminate proposals for changes in legislation,
administrative rules and regulations, executive or judicial policies,
practices, and the like relating to any process, program, or facility
for juveniles, based on information gathered pursuant to monitor-
ing activities;

2.to require agencies responsible for any process, program, or
facility for juveniles to produce plans or procedures to correct
problems or improve policies and practices;

3. to appoint masters or ombudsmen to agencies or facilities,
when necessary, to oversee the implementation of reforms or
improvements in accordance with the plans developed;

4.to bring suit when remedies are not implemented or are
implemented improperly.

PART II: MONITORING FOCAL POINTS

2.1 Discretionary decisions.

A. Monitoring mechanisms should focus their activities on the
decisions of the agency, process, program, or facility being moni-
tored wherein the exercise of discretion is permitted or occurs.

B. The determination of the need for, and the frequency and in-
tensity of, monitoring such decisions should be based on a considera-
tion of the factors listed in Standard 1.5.



Reproduced with permission. All rights reserved. Distribution of this reproduction without consent is not permitted.

10 MONITORING

C. The identification of the discretionary decisions made, the
decision makers, and the extent of discretion permitted should be a
primary concern of the monitoring process. In performing this task
each monitoring mechanism should:

1. identify the standards or criteria, if any, that should be
applied by the decision maker to the decision-making process;

2. determine that such standards or criteria are being properly
applied in all cases in a uniform manner; and

3. evaluate the adequacy and effectiveness of such standards or
criteria in promoting fundamental fairness and consistency.

2.2 Guaranteed rights.

Monitoring mechanisms should identify the nature and extent of
the rights of persons under the jurisdiction of any agency, process,
program, or facility that is monitored, the manner in which notifica-
tion of these rights should be given, and the manner in which waiver
of these rights should be made. Two primary tasks of the monitoring
process should be:

A. to determine whether substantive and procedural rights are
complied with, notification of such rights is properly and timely
given, and any waivers of these rights are properly obtained; and

B. to evaluate the effectiveness of the rights granted, the manner
of giving notice of these rights, and the procedures for obtaining
waivers in protecting individuals from unjust, unfair, or improper
interventions and coercive actions.

2.3 Mandated provisions, duties, and obligations.

Monitoring mechanisms should identify the mandatory provisions,
duties, and obligations of any agency, process, program, or facility
being monitored. Two primary tasks of the monitoring process
should be:

A. to determine that each provision is observed and each duty and
obligation is properly performed and executed; and

B. to evaluate the effectiveness of such provisions, duties, and ob-
ligations in promoting, among other considerations, a just, fair, and
efficient means of processing and serving juveniles who are under the
jurisdiction of the agency, process, program, or facility.

2.4 Organizational and operational functions.

Monitoring mechanisms should identify the organizational as-
pects and operational functions of any agency, process, program, or
facility being monitored. A primary focus of the monitoring process
should be to examine these areas and evaluate the organizational
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structure and operational performance in terms of efficiency in cost
and time, internal and external accountability, achievement of ob-
jectives, and other similar considerations.

2.5 Records and informational bases for the monitoring process.

A. Monitoring mechanisms should determine whether the discre-
tionary decisions of the agency, process, program, or facility being
monitored are recorded in writing and indicate the standards or cri-
teria that were applied, the manner in which they were applied, and
the results that were obtained. When decisions are not recorded pur-
suant to this standard, each appropriate monitoring mechanism
should undertake the implementation of such procedures as are
necessary to provide the information specified herein.

B. Monitoring mechanisms should determine whether the agency,
process, program, or facility being monitored records in writing the
manner in which notification of rights has been given, and waiver of
rights has been obtained; the manner in which mandatory provisions
have been observed and duties and obligations have been performed;
and whether this manner conforms with the procedures established
for these activities. When such records are not made, or when es-
tablished procedures are not followed, the appropriate monitoring
mechanism should undertake the implementation of such remedies
as are necessary to ensure that records are kept and procedures
followed.

2.6 User participation.

Monitoring mechanisms should determine the nature and extent,
and evaluate the impact of, the participation of the receivers of ser-
vices and programs and the users of facilities for juveniles and their
families, both in the determination of the types, objectives, and
priorities for development of, and in the evaluation of, such services,
programs, and facilities.

SPECIFIC MONITORING MECHANISMS

PART III: DEFENSE COUNSEL OR COUNSEL
FOR PRIVATE PARTIES

3.1 Monitoring individual cases.

A. The primary responsibility for monitoring individual cases
rests with counsel for the juvenile.

B. Counsel should be provided for the entire period during which
the juvenile is under the jurisdiction of the court.
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C. Priority should be given by the legislature to adequate funding
of programs that provide counsel for juveniles. Adequate funding
includes funding for capable support services, e.g., investigatory,
expert, social, and psychological, as well as for sufficient numbers
of attorneys to handle the caseload.

D. Counsel should be cognizant of his or her monitoring capa-
bility in individual cases, and perform a monitoring function in
accordance with these standards insofar as applicable in order to
facilitate coordination and cooperation with systemic monitoring
activities. When necessary, counsel should commence legal action,
including filing of appropriate motions in juvenile court, seeking
appellate review, initiating civil suits, and applying for writs, to
compel the adoption of or compliance with standards and practices
that provide a basis for monitoring.

3.2 Establishment of lawyers’ committee.

Whether counsel is provided by public defender or legal aid orga-
nization, arrangement with the private bar, or by some other means,
a specific lawyers’ committee of the bar association comprised of
counsel representing juveniles in the juvenile justice system should be
established on a local or regional basis, to systematically monitor the
activities and performance of the juvenile justice agencies in accord-
ance with the applicable provisions of these standards and the Coun-
sel for Private Parties volume.

3.3 Role of lawyers’ committee.

In performing this monitoring function, the lawyers’ committee
should:

A. advise, assist, criticize, and evaluate local or regional juvenile
justice agencies;

B. publish regular, periodic reports on its findings in all appro-
priate media;

C.draft and disseminate comments on proposals for changes
in legislation, rules, regulations, policies, and practices relating to
activities of the juvenile justice system;

D. ensure that the bases for monitoring provided for under these
standards and the other volumes of the Juvenile Justice Standards
Project or similar bases under the laws, rules, and regulations of the
jurisdiction, are established and maintained;

E. assist and cooperate with the monitoring activities conducted
by any other monitoring mechanism to the fullest extent possible
while preserving client confidentialities.
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PART IV: STATE COMMISSION ON JUVENILE ADVOCACY

4.1 Creation and staffing of commission.

Each state through appropriate legislation, should provide for the
appointment by the governor of a commission on juvenile advocacy.
Appointments should be for staggered terms of similar duration and
should be renewable for an additional similar period. Members of any
one political party should constitute no more than a bare majority
of the commission. ’

A. The appointments should be made subject to legislative approval
and the positions should be full time at a salary and rank of a state
agency director or commissioner, but not subject to state civil ser-
vice requirements.

B. Recommendations for appointments should be sought from all
agencies and organizations that have established records as vigorous
advocates for equal rights and opportunities for all juveniles. The
commission members, in turn, should also have such records. Mi-
nority groups and women should be represented on the commission.

C. The commission should have an adequate supportive staff of
full-time investigators, lawyers, budget examiners, planners, and
other professionals as required to perform its responsibilities who,
in addition to their professional qualifications, also have established
records as vigorous advocates for equal rights and opportunities for
juveniles.

4.2 Activities of the commission.

The commission should perform the following activities:

A. monitor (including the evaluation function) all aspects of the
juvenile justice system within the state on an on-going basis in ac-
cordance with the applicable provisions of these standards;

B. draft and disseminate proposals for changes in legislation, rules,
regulations, policies, and practices relating to any aspect of the juve-
nile justice system, based on information gathered pursuant to such
monitoring activities, and hold public hearings on any such proposed
changes;

C. publish regular and periodic reports on its findings in all ap-
propriate media;

D. report its findings directly to the governor and chief admini-
strative judge responsible for the juvenile court system in the state
and locality;

E. appoint consultants to an agency or a facility to oversee the
implementation of remedies affecting juveniles in accordance with
plans, standards, or procedures adopted by the agency;
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F. staff, on a temporary basis, legislative or judicial study or
investigation commissions, committees, or other bodies probing juve-
niles’ problems or issues.

4.3 Powers.

The commission should have the power and authority to:

A. gain access to all appropriate information, records, staff, and
persons subject to the jurisdiction of any agency involved in the
juvenile justice system;

B. investigate any aspect of the juvenile justice system, hold
executive and public hearings, perform on-site inspection of facilities,
and attend executive, judicial, and legislative meetings pertinent to
the operation of the juvenile justice system, and, with the additional
authority from the appropriate court, subpoena records and wit-
nesses;

C. require agencies responsible for any aspect of the juvenile jus-
tice system to produce plans or procedures to remedy problems;

D. bring suit against an agency when proposed remedies are not
being implemented or are implemented improperly.

4.4 Review of commission orders.

Any agency subject to any order of the commission, having good
and reasonable cause to believe that the order is in excess of the
commission’s authority or otherwise improper, should be authorized
to seek a judicial opinion from the highest court of general trial
jurisdiction in the state as to the agency’s duty and obligation to
comply with such order.

PART V: COMMUNITY ADVISORY COUNCILS

5.1 Establishment and role.

All agencies involved in the juvenile justice system, including
juvenile courts, probation, police, youth corrections, juvenile
protective services departments, and school districts should promote,
encourage, assist, and cooperate in the formulation of community
advisory councils to advise, assist, criticize, and monitor the func-
tions performed and services rendered by the agencies.

A. The monitoring activities of the community advisory councils
should be performed in accordance with these standards as appli-
cable.

B. The community advisory councils should be granted access to
persons, agencies, institutions, records, data, and information neces-
sary to perform their monitoring functions in accordance with these
standards.
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C. The community advisory councils should periodically report
their findings to the respective agencies, the community, and the
commission on juvenile advocacy.

PART VI: LEGISLATURE-BASED MONITORING

6.1 Creation of legislative committee.
Each state’s legislature should establish a permanent standing
committee or subcommittee on juveniles and juveniles’ services.

6.2 Functions of committee.

A. Such committee or subcommittee should meet periodically to
review the state of juvenile justice and juveniles’ services systems
within the state and report its findings to the legislative body as a
whole and to the public through any appropriate media.

B. The committee on juveniles and juveniles’ services should per-
form the following functions:

1. monitor, including evaluation of, all aspects of the juvenile
justice system within the state in accordance with the applicable
provisions of these standards;

2. draft and disseminate or review and evaluate all proposals
for changes or additions to state laws pertaining to the juvenile
justice system;

3. review, evaluate, and comment upon all proposed appropri-
ations of funds pertaining to any aspect of the juvenile justice
system.

6.3 Powers of committee.

The committee on juveniles and juveniles’ services should have the
same powers as other legislative committees to hold hearings, con-
duct investigations, subpoena witnesses or records, impose sanctions
for failure to comply with committee directives, and publicize re-
ports and findings.

PART VII: OMBUDSMAN-BASED MONITORING

7.1 Definition.

These standards define ombudsman as a government official who
hears and investigates complaints by private citizens against govern-
ment agencies—specifically juvenile justice agencies and community
agencies servicing juvenile court clientele.
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7.2 Criteria for placement of ombudsmen.

A. The appointment of ombudsmen in the juvenile justice sys-
tem should be promoted and encouraged, whenever appropriate
under these standards, by all agencies and monitoring mechanisms.

B. The determination of the need for an ombudsman in an agency
should be based on, but not necessarily be limited to, the following
criteria:

1. the degree of visibility of the decision makers, decisions, and
activities of the agency to other mechanisms;

2. the frequency and adequacy of the monitoring of the decision
makers, decisions, and activities of the agency by other mech-
anisms;

3. the availability, promptness, and adequacy of review for any
person aggrieved by a decision or activity of the agency;

4. the degree of harm that might occur to an aggrieved person
resulting from a decision or activity not subject to prompt and
immediate investigation and review;

5. the existence and adequacy of remedies available to a person
aggrieved by a decision or activity of the agency; and

6. the responsiveness of the agency in the past in correcting and
eliminating discovered abuses of discretion or improper actions.

C. An ombudsman may be appointed on a permanent or tempo-
rary basis depending on the nature of the function to be monitored
and in accordance with the criteria in subsection B. The activities of
an ombudsman should be governed in accordance with the applicable
provisions of these standards.

7.3 Powers of ombudsmen.

Whenever an ombudsman is appointed, whether on a temporary or
permanent basis, he or she should:

A. be independent of the agency he or she investigates;

B. have full powers of investigation;

C. be authorized to recommend action and publicize recom-
mendations but should not be authorized to take direct action to
correct situations.

7.4 Appointment and supervision of ombudsmen.

A. Whenever a commission on juvenile advocacy is established pur-
suant to these standards, it should exercise the authority to appoint
ombudsmen, supervise their activities, receive their reports, and act
on their recommendations.

B.In any jurisdiction where there is an ombudsman’s office
already established either by legislation or by executive order, such
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office should exercise the authority specified in subsection A.

C. In all other jurisdictions where neither A. nor B. applies, an
ombudsman’s office should be established to exercise the specified
authority.

PART VIII: PRIVATE SECTOR ACTIVITIES

8.1 Independent research.

Independent, impartial research and evaluation activities con-
ducted by federal contract research centers, private foundations,
university-based research centers, academics working as individuals,
and private corporations engaged in juvenile justice research should
be promoted, encouraged, and assisted by all agencies and monitor-
ing mechanisms in the juvenile justice system. All primary research
data should be made available to bona fide researchers, subject to
provisions for the protection of the rights of privacy of individuals.

8.2 Advocacy groups.

Independent juveniles’ rights advocacy organizations should be
included in the monitoring process, and should be encouraged, as-
sisted, and cooperated with by all monitoring mechanisms in efforts
to enforce or prevent the violation of juveniles’ rights.

PART IX: COURT-BASED MONITORING

9.1 The courts as monitoring resources.

Appellate courts, juvenile courts, and civil courts having jurisdic-
tion over matters concerning the activities of the juvenile justice
system should be cognizant of their role in monitoring other judicial
or executive agencies in individual cases, and should, when appro-
priate, perform such monitoring in accordance with these monitoring
standards, insofar as applicable, in order to facilitate coordination
and cooperation with systemic monitoring activities.

9.2 Implementation in the juvenile court.

A. In order to facilitate its monitoring activities, the juvenile court
should ensure that the bases for monitoring provided for under these
standards or similar bases under the laws, rules, and regulations of
the jurisdiction are implemented and maintained. When necessary,
the court should invoke its inherent powers, including its rule-making
powers, to require individuals and agencies within the scope of its
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jurisdiction to adopt and comply with practices designed to provide
a basis for monitoring.

B. Juvenile court judges should further continuously monitor the
facilities to which they assign juveniles, including making periodic
on-site inspections, to determine that proper care and treatment are
being provided. Judges should not only keep informed of the condi-
tions in the facilities but also should make reports {o effect change
when needed.

C. Pursuant to the Court Organization and Administration volume:

1. the juvenile court should appoint an officer of the court full
time to direct, coordinate, supervise, and report on the perfor-
mance, results, and findings of the juvenile court’s monitoring
activities;

2.a citizens’ advisory committee should assist the court in
performing its monitoring activities; and

3. appropriations for juvenile court operations should include
sufficient resources to permit the court to properly perform its
monitoring activities.

D. The highest court in the state, or other designated court or
agency responsible for the overall administration of the court sys-
tem in the state, should establish a department to receive, compile
in a systematic manner, and disseminate the results of monitoring
activities and findings prepared by the juvenile courts within the
state. The widest possible access to juvenile court monitoring reports
by citizen groups, individuals, juvenile justice agencies, and other
public and private agencies serving court clientele should be per-
mitted and encouraged.

9.3 The appellate process as a monitoring resource.

In order to promote the monitoring function currently performed
at the appellate level:

A. it is essential that applicable court rules permit at least one
appeal, as of right, to all parties materially affected by a juvenile
court’s “final” order as defined by Standard 2.1 of the Appeals and
Collateral Review volume;

B. appeal should be permitted by leave of the court from all or-
ders of the juvenile court other than the “final’’ orders referred to in
subsection A. Leave to appeal such interlocutory orders should be
liberally granted; and

C. all decisions relating to appeal from or collateral review of
juvenile court proceedings, including decisions to grant or deny leave
to appeal, and decisions to grant or deny stays of orders and release



Reproduced with permission. All rights reserved. Distribution of this reproduction without consent is not permitted.

STANDARDS 19

pending appeal should be published in writing, specifying the rea-
sons for the court’s decisions and the facts supporting them.

9.4 Implementation in civil courts.

A. The applicable provisions of the monitoring standards should
be applied in the litigation of all civil complaints, whether denomi-
nated test-case litigation or not, brought on behalf of a class of
plaintiffs or on behalf of an individual plaintiff, in the juvenile court
or in any other judicial forum where such complaints are based
upon the application or implementation of any laws, rules, regula-
tions, or practices of the juvenile court or other agencies affiliated
with the juvenile justice system.

B. For monitoring purposes, one objective of all the parties in-
volved in such litigation, and the court wherein the matter is being
tried, should be to provide the broadest information base possible
for the court to render a proper decision. This should include full
use of court authority and rules relating to discovery, appointment
of experts, designation of special masters, etc.

C. To facilitate full discovery, the trial court should, when ap-
propriate, appoint its own experts to assist the court in determining
the nature and extent of the data and information required and in
obtaining the necessary data and information. ‘

D. At any point in the proceedings, when the trial court deems
it appropriate under these standards or otherwise, the court should
appoint a master in accordance with the appropriate rules of pro-
cedure for the forum to assist the court in making findings, de-
termining relief, monitoring the implementation of court orders,
or performing any other function permitted under the rules of pro-
cedure for the forum.

PART X: SELF-MONITORING BY JUVENILE JUSTICE AGENCIES

10.1 General principles.

A. Self-monitoring activities conducted by juvenile justice agencies
should be performed in accordance with the applicable provisions of
these standards.

B. Each agency should monitor its activities on a continuous
basis to ensure that it is discharging its duties and obligations and
observing mandatory provisions in accordance with the standards
applicable to its functions.

C. Each agency should:
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1. identify the key decisions it makes with respect to the
processing of juveniles and their parents under its authority;

2. develop criteria and guidelines to be applied by agency per-
sonnel to the decision-making process, when the exercise of dis-
cretion is permitted; and

3. closely scrutinize the decisions made by its personnel to
ensure that guidelines and criteria are heing properly applied.

D. Each agency should ensure that rules or regulations requiring
documentation of discretionary decisions, sufficient for monitoring
requirements, are developed and complied with in order to facilitate
both the agency’s self-monitoring activities and the monitoring
activities conducted by other mechanisms. Such documentation
should be specific and should include:

1. the reasons and supporting facts relied upon for the decision;

2. the options considered; and

3. the reasons for rejecting any and all less intrusive and less
coercive options.

E. Each agency should prepare frequent, periodic reports, sum-
marizing the activities of and the actions taken by the agency,
and evaluating these and the agency’s organizational and admini-
strative functions in terms of efficiency in cost and time involved,
results obtained, objectives achieved, compliance with rules, regula-
tions, criteria, or standards, and other similar considerations. These
reports should be distributed to the appropriate supervising authority,
if any, to the appropriate external, independent monitoring mecha-
nisms, and to the public through publication by any appropriate
media.

F. Each agency should assist and cooperate fully with mechanisms
assigned to monitor the agency. Each agency should promptly im-
plement the recommendations of such monitoring mechanisms.
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Standards with Commentary

PART I: GENERAL STANDARDS

1.1 Definitions.

A. Monitoring process.

Monitoring, for the purposes of these standards, represents the
process of overseeing and examining the operations of the various
components of the juvenile justice system. This process involves
such considerations as:

1. the determination of data and information needs and the
generation or collection of needed data and information;

2. the identification of existing norms or standards for, and
objectives of, the operations of various components of the system;

3. the evaluation of whether these operations are in compli-
ance with the applicable standards and meet the stated objectives;

4. the assurance of compliance with standards;

5. the provision of data and evaluations for any necessary al-

‘teration of standards or modification of objectives; and

6. the dissemination of findings and conclusions resulting from
the activities performed in 1. through 5. above.

B. Monitoring mechanism.

A monitoring mechanism is any agency, component of an agency,
committee, or other group or individual designated to oversee or
examine the operations of a component or components of the juve-
nile justice system.

Commentary

Background. Standard 1.1 introduces two key concepts of this
volume, monitoring process (also referred to as monitoring) and
monitoring mechanisms (also referred to as monitors). Other terms
requiring clarification or definition are reserved for treatment either
in the standards (e.g., ombudsman, Standard 7.1) or in the com-
mentary as they appear.

21
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The definitions of monitoring and monitoring mechanisms adopted
by these standards are intended to be functional. This approach is
analyzed in detail in the following commentaries and therefore only
a brief summation is presented here to provide an overview.

In general, these standards view monitoring as a multiple-func-
tion activity. The term ‘“‘monitoring” connotes, at the least, the two
functions of observation and testing (evaluation). The latter can be
broken down further into several sub-functions: e.g., identification
of objectives of whatever is being evaluated, formulation of criteria
to be used in measuring success, measurement and explanation of
degree of success, and recommendations for future activity. However,
when monitoring, thus understood, is considered with the juvenile
justice system as its object, several considerations preliminary to the
performance of the functions of observation and testing present
themselves.

The juvenile justice system has little previous history of consistent
and systematic observation and testing either built in or added on to
the system; thus the bases for such activities have been largely ig-
nored in the system’s information and data collection functions.
Reliable information about the performance of the various compo-
nents of the juvenile justice system is in short supply; empirical data
is unavailable; identifiable standards are generally absent from
statutes and administrative regulations. In short, much of the sys-
tem’s activity is not ‘‘visible” for observation and there is a lack of
information and of standards for measurement.

Apart from these preliminary considerations on observation in
the juvenile justice system, there are considerations of evaluation.
The end product of evaluation incorporates recommendations for
future activity. But how are such recommendations handled? The
juvenile justice system consists of a number of independent, largely
uncoordinated subsystems: e.g., the juvenile law enforcement sys-
tem, the education system, and the social service and mental health
systems. Each system has its own agencies, hierarchy, funding
sources, etc.; and quite often agencies within the subsystems have
separate hierarchies and funding sources and are accountable to
different departments. Coordinating implementation of program
changes for several agencies or subsystems or even integrating pro-
gram changes in one agency or subsystem with its other ongoing
activities presents one type of problem. Implicit in this is the assump-
tion that there is a will to change. Where resistance to change is en-
countered, the problem can become insurmountable.

In present practice, the evaluators make recommendations, and
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the evaluees are responsible for seeing to the implementation of
these recommendations. When recommendations are ignored or im-
plemented improperly, there is little recourse.

Courts have traditionally been reluctant to intervene in internal
administrative affairs. Even with the recent trend away from such
reluctance, the absence of identifiable standards is a major obstacle
to judicial relief, offering little or no basis for selecting and imposing
changes in policy or operations,

Grievance mechanisms, which are receiving increasing attention,
may offer a means for implementation but their overall impact is
limited by the case-by-case nature of their approach. This is not to
imply that such specific remedial activity is not necessary or essen-
tial, but rather that such activity rarely effects broader systemic
change. :

If the ultimate objective of the monitoring process is to arrive at
a systematic way to observe and test the juvenile justice system, then
the above considerations which surround these two basic functions
must also be addressed. Hence, monitoring becomes a process con-
taining additional functions that lead up to and flow from the basic
functions of observation and testing.

Monitoring process. The approach of these standards, then, is to
view monitoring as a multiple function process. A number of the
more important functions are listed in Standard 1.1 A. Determining
the minimum baseline of continuing information and data required,
promoting the generation and collection of such information and
data, and identifying norms, standards, and objectives, whether
explicit or, as more often the case, implicit in the operations of the
various components of the system constitute what might be called
the preliminary functions of the monitoring process.

Evaluating operations to determine whether they conform with
identified norms and standards and, if so, whether they promote the
attainment of the identified objectives is the central testing or eval-
uation function. Included in this function is the testing of the stan-
dards themselves to determine whether they promote the desired
objectives and the testing of the objectives themselves to determine
if they reflect the legitimate concerns of society.

Ensuring that operations comply with the identified norms and
standards, identifying deficiencies in existing standards or objectives,
and disseminating reports of findings and conclusions are the out-
growth of the completion of evaluation. This constitutes the im-
plementation function of the monitoring process.
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Monitoring mechanisms. By definition, if the monitoring process
described above is to be complete, each of the functions must be
performed. But this does not imply or require that all functions be
performed by one single monitor. With standardized procedures,
these functions are separable. For example, the preliminary func-
tions can be performed by one designated monitor, the evaluative
functions by a second, and the implementation functions by a third.
Or the performance of two groupings of functions can be assigned
to one monitor and the remainder to another. Moreover, each group-
ing of functions can be further divided and assigned separately for
performance.

These standards view monitoring as a multiple function process
that can be performed by a monitoring system comprised of multiple
components. This promotes maximum flexibility and allows the
monitoring mechanism to be tailored to the monitoring function.
The choice between case-by-case or systemic monitoring need not
be made since both can be accommodated under this flexible ap-
proach. Monitoring activity appropriate to each level of the system
can thus occur,

When one of the functions of the monitoring process as previously
outlined is performed on a regular basis, the performer of that func-
tion becomes a monitoring mechanism under these standards.

These standards recognize that some of the functions of the moni-
toring process are presently being performed in the juvenile justice
system: e.g., appellate courts monitor the performance of lower
courts; ombudsman or other grievance mechanisms perform monitor-
ing functions on a case-by-case basis; programs and agencies are occa-
sionally subject to evaluation (especially ‘“‘model” or ‘‘demonstration”’
programs); trial courts sometimes will monitor an entire component
or sub-component of the juvenile justice system (e.g., correctional
institutions) when a systemic breach of constitutional or statutory
rights is found to have occurred. These various activities, however,
are not performed all the time, nor by all the components of the sys-
tem, nor in the same manner. They represent an undeveloped resource
for a monitoring system. These standards create a monitoring system
that can tap these existing undeveloped resources, promote their
development by standardizing the activities and requiring their per-
formance on a regular, continuous basis throughout the juvenile jus-
tice system. This in turn provides the foundation upon which new
monitoring mechanisms with broader powers and duties can be
erected, thereby satisfying the need for a systematic overview that
previously has been lacking. This approach offers at least one im-
portant benefit as far as implementing a monitoring system is con-
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cemed: while new mechanisms are being established and put into
operation, existing monitoring activity can be standardized and
implemented in a continuous and system-wide fashion in a relatively
short period of time so that useful monitoring at certain levels can
begin immediately to remedy individual problems, and to contribute
to a continuing baseline of information.

1.2 Goals of the monitoring process and monitoring mechanisms.

The general goals of the monitoring process and monitoring mech-
anisms should be:

A. to ensure that all juveniles’ substantive and procedural rights
are protected, and that all pertinent laws, administrative rules and
regulations, and executive or judicial policies pertaining to juveniles
are continuously complied with in any executive or judicial process,
program, or facility under state or other public or private aegis, with-
in the juvenile justice system;

B. to evaluate the fairness, humaneness, availability, and effective-
ness of any such executive or judicial process, program, or facility;

C. to identify and evaluate alternatives to all forms of coercive
intervention in juveniles’ lives, including but not limited to coercive
intervention at the arrest, pretrial, trial, and disposition stages, and
all forms of incarceration or institutionalization; and to conduct or
cause to be conducted research on the efficacy of such alternatives;

D. to gather, evaluate, and disseminate information to components
of the juvenile justice system and to the general public that provides
the basis for remedies for illegal, unsound, unfair, or inhumane poli-
cies and practices, and that increases public awareness of policies
and practices concerning juveniles; and to evaluate the speed, efficacy,
and consequences of reform;

E. to evaluate the adequacy and effectiveness of existing stan-
dards and criteria that apply to decisions made in any executive or
judicial process, program, or facility within the juvenile justice sys-
tem; to identify and evaluate the needs for additional or more compre-
hensive standards and criteria; and to ensure the uniform application
of standards;

F. to identify and evaluate the existing documentary, informa-
tional, and data bases for monitoring the juvenile justice system,
and, if necessary, to develop and implement additional provisions
to ensure that information gathering, data collection, written rec-
ords, and record maintenance are adequate for monitoring purposes.

G. to prevent discrimination in the juvenile justice system on the
basis of race, sex, age, language, or family background.
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Commentary

The goals of any monitoring process are dependent to some ex-
tent on how that process is defined. Nevertheless, there appear to
be some generally recognizable goals for monitoring however spe-
cifically defined. These include the improvement of the decision-
making function of administrators and judges; the upgrading of the
allocation of resources within and among the components of the
juvenile justice system; and the increasing of accountability.’

When monitoring has been defined as evaluation,? the goals have
been identified as development of better policy programs to ac-
complish existing objectives, development of better or more appro-
priate objectives, and building support for newly designed policies.?

With respect to confinement institutions, the goals of monitoring
include: 1. ensuring against blatant administrative abuse; 2. fairly
resolving legitimate resident [of the institution] concerns; and 3.
enlarging the constituency seeking more basic changes to better ac-
complish societal goals.* This latter example suggests another con-
sideration, i.e., goals may be dependent not only on what is meant
by monitoring but also on what is being monitored.

As previously discussed, these standards view monitoring as a
multifunction process, including the establishment and maintenance
of a data base, evaluation, and implementation.® The object of
monitoring in these standards is the entire juvenile justice system
with all its components.® What should be the goals within this frame-
work?

Relating goals to functions and mechanisms. In formulating a set
of goals for the monitoring process envisioned by these standards,
in which the object of the monitoring process is a multiple-compo-

! Nejelski and LaPook, ‘“Monitoring the Juvenile Justice System: How Can
You Teli Where You're Going, If You Don’t Know Where You Are?” 12 Am,
Crim. L. Rev. 9 (1974). (Hereinafter cited as Nejelski and LaPook.)

2Several approaches to the definition of “‘evaluation” are found in Nejelski
and LaPook at 24. These standards adapt the concept stated there, that evalua-
tion includes: “(1) identification of the program being evaluated; (2) formula-
tion of the proper criteria to be used in measuring success; (3) determination
and explanation of the degree of success; and (4) recommendations for future
program activity.”

3See Wildavsky, “The Self-Evaluating Organization,”” 32 Pub. Admin. Rev.
509 (September/October 1972). (Hereinafter cited as Wildavsky.)

Landever, ‘‘Regional Commissions to Monitor Confinement Institutions:
A Proposal,” 22 Cleveland State L. Rev. 450, 496 (1973). (Hereinafter cited as
Landever.)
SSee Standard 1.1 and commentary.
6See the Introduction at 2.
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nent system, it becomes necessary at some point to identify which
goal goes with which monitoring function(s), applied to which
component(s) of the system, by which mechanism(s).

The goals listed in this section are intended to be general enough
to apply to the monitoring of all components of the juvenile justice
system and to all monitoring mechanisms. Throughout other parts
of this volume, reference is made to these general goals that estab-
lish the framework within which monitoring of the system’s compo-
nents by monitoring mechanisms is to be considered.

However, not every goal listed here is directly appropriate to every
function of the monitoring process. In this respect these goals repre-
sent what should be the cumulative result of the monitoring process
when all functions of that process (preliminary, evaluative, and im-
plementation) are properly performed.

Thus, for example, Standard 1.2 A. is generally applicable to all
functions of monitoring, while subsections B. and C. specifically
relate to the evaluative function. Subsections D. and E. pertain most
directly to the evaluative and implementation functions while 1.2
F. is, again, a goal shared throughout the monitoring process.

Although these goals apply more directly to some functions of the
monitoring process than others, realization of each of these goals
should be the foremost consideration of any monitoring mechanism
regardless of which function of the monitoring process is being per-
formed.

Specific goals considered. Standard 1.2 A. states that protection of
all rights and compliance with all appropriate laws and regulations
should be basic goals of any monitoring function. These have been
long-standing goals of court-based monitoring and this standard
extends them to all other monitoring mechanisms, regardless of func-
tion. Reference to ‘laws, rules, and regulations,” is not intended to
be merely a broader restatement of ‘‘substantive and procedural
rights.” Rather, the phrase applies to those laws and regulations that,
though not directly affecting constitutional and statutory rights,
do affect the processing of juveniles or the administration of the
juvenile justice system. Thus, for example, regulations pertaining
to the calendaring of cases in the juvenile court or pertaining to the
recording of information or reasons for administrative decisions
would come within the scope of this phrase.

Standard 1.2 B. includes as a goal of monitoring the evaluation of the
fairness and humaneness of processes, programs, and facilities.
Though such an evaluation may be considered too dependent on sub-
jective criteria, the standard is suggested in order to introduce a
degree of flexibility into the ultimate objectives of monitoring. Apart
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from determining that existing rights, laws, and regulations are being
observed, a further objective of monitoring should be to evaluate
whether they promote basic fairness and humaneness.” Moreover,
such a determination, though possibly subjective, may reflect chang-
ing societal mores. What is considered fair and humane at this time
may not be considered so by general consensus at some future time.
Monitors should develop the ability and sophistication to determine
what may be an evolving general consensus of fairness and humane-
ness and evaluate the juvenile justice system accordingly. Courts, in
performing monitoring duties, have on occasion made such determi-
nations and evaluations.®

The goal stated in Standard 1.2 C. reflects an objective cited in
a number of volumes of the Juvenile Justice Standards Project. This
objective is found in standards calling for the selection of what has
variously been called the ‘least drastic . . . alternative,””® “least intru-
sive alternative,””'? and “least restrictive alternative,’’!! at the various
stages of proceedings in the juvenile justice system. If there is to be a
genuine selection process, less intrusive alternatives must be created.
The task becomes one of identification of possible alternatives
(model development) and measurement of their effectiveness (evalu-
ation). In this manner, a wide range of reliable and realistic alterna-
tives can be established. The performance of such a task is especially
suited to a monitoring system that has access to relevant data and
information, evaluation expertise, and implementation powers.

Standard 1.2 C. refers to ‘‘alternatives to . .. coercive interven-
tion.”'? This implies consideration not only of less coercive alterna-
tives, but also of noncoercive alternatives. For example, if the
common procedure is to detain a juvenile after arrest until a hearing,
then a less coercive alternative would be to release the juvenile with a

7The notions of fairness and humaneness are postulated as being among the
general basic values that should underlie the juvenile justice system’s activities.
See, e.g., the Dispositions volume.

éSee, e.g., Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970); Jackson v.
Bishop, 404 F.2d 571 (8th Cir. 1968).

9See the Juvenile Probation Function: Intake and Predisposition Investiga-
tive Services volume.

1Gee the Interim Status volume.

1 gee the Dispositions volume. See also the Juvenile Delinquency and Sanc-
tions volume, which seeks to limit conduct over which the juvenile court has
jurisdiction by excluding “‘uniquely juvenile offenses’” (e.g., truancy, running
away), and ‘‘victimless’’ crime from the court’s jurisdiction. Such standards
represent another approach to less drastic or intrusive alternative concepts.

2¢f the Dispositions volume, where ‘‘coercive’” with respect to dispositions
is thus defined: “A disposition is coercive when it limits the freedom of action
of the adjudicated juvenile in any way that is distinguishable from that of a
nonadjudicated juvenile and when the failure or refusal to comply with the disposi-
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summons to appear at the hearing. A noncoercive intervention would
be a warning and then release of the juvenile without further conse-
quences.

Standard 1.2 D. relates back to the three previous subsections of
1.2 and makes the accomplishment of the widest possible dissemina-
tion of findings, reports, and recommendations a specific goal in it-
self of the monitoring process. This is consistent with previously
discussed concepts of increasing visibility and enlarging the consti-
tuency seeking more basic changes,'® and is essential to the imple-
mentation function.!* When reform is undertaken, evaluation of the
speed, effectiveness, and consequences of reform measures becomes
a further objective in order to identify where greater attention is
needed to speed the implementation of reforms and to supply data
and analysis indicating the need for additional or alternative reforms.

The ultimate objective that is the concern of Standard 1.2 E. is
the assurance of uniform application of standards. This relates to
improving decision making and ensuring against administrative
abuse,’S as well as increasing accountability. Essential prerequisites
for the performance of this goal are adequate standards and criteria
for decision makers.

The lack of standards and criteria in statutes and administrative
policies has often been cited as a handicap to effective monitoring of
the juvenile justice system.!® Without clear-cut guidelines, decision
makers are left to their own discretion. Decisions will vary in what
may very well be similar, if not identical, situations. Accountability
is lost; decisions cannot be judged; results cannot be compared. In-
deed there may be no way of knowing if results should be compared.
Since the ability to monitor any decision-making process rests in
large part on the ability to identify what has gone into that process,

tion may result in further enforcement action.’’ Coercive with respect to inter-
vention implies the application of the same notions of limitations on freedom of
action and possible ‘“further enforcement action’’ (for failure to comply) at
other decision-making points of the system as weil (e.g., those illustrated in
Monitoring, Standard 1.2 C., where such limitations or further enforcement ac-
tions are distinguishable from what would apply to juveniles not subject to the
intervention.

131 andever at 496.

145¢e commentary to Standard 1.1 for general discussion of the implementa-
tion function. The relationship of dissemination of information to the ability
to make changes (i.e., implementation) is more fully discussed in the commen-
tary to Standard 1.6.

15 1,andever at 496.

16 This is true not only with respect to the evaluative function (see, e.g.,
Nejelski and LaPook at 24) but also with respect to the implementation func-
tion. See generally S. Krantz, The Law of Corrections and Prisoners’ Rights,
Issues and Materials (1973).
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when the standards and criteria applied to the process are either
vague or nonexistent, the task becomes difficult if not impossible.

Thus, monitors, in performing their duties, should not only ex-
amine whether appropriate standards or criteria have been properly
applied to the decision-making process, but also the sufficiency of
such standards with respect to providing both guidance for decision
makers and a basis for evaluation by monitors. It is intended that
the standards developed by the Juvenile Justice Standards Project
(JJSP) serve as a model for monitors evaluating the adequacy and
effectiveness of existing criteria and standards employed in a given
jurisdiction. Moreover, whether or not the JJSP standards are im-
plemented in a given jurisdiction, the monitors should continuously
evaluate the need for additional or more comprehensive standards.

The objective of the implementation function then becomes one
of overseeing the adoption of better standards and criteria that will
serve not only to improve the fairness and uniformity of the de-
cision-making process itself, but also facilitate subsequent monitor-
ing of that process.!”

The end result of these efforts—ensuring uniform application of
standards—does not preclude a case-by-case approach to monitoring
(although correcting problems or abuses in individual cases, as these
arise, is a legitimate concern and does have a place in a monitoring
system);'® rather, the attainment of this objective will foster a con-
sistency in the system’s operations that should facilitate conducting
systemic evaluations of performance and results by reducing un-
known or unmeasurable variables, rendering comparative analyses
more possible, and the like.!?

Standard 1.2 F. relates to the maintenance and improvement of
the monitoring process itself, especially the preliminary functions
of that process. Fostering the development and continuation of the
monitoring process is a legitimate concern of that process.

Evaluation of the adequacy of the data base and especially de-
veloping and implementing improvements is, in one sense, the most
important objective of monitoring. Without an adequate data base
and a documentary and information recording and maintenance sys-

17 A caution should be noted here that simply insuring that standards do
exist does not, of course, guarantee that they will be observed and followed.
This is the concern of Standard 1.2 A. and is further addressed in Standard 1.7,
the standards in Part II, Monitoring Focal Points, and the commentaries thereto.

185ee commentary to Standard 1.4.

19 Perhaps the greatest benefit would be realized in evaluations of diversion
programs, where even the concept of diversion itself has not had a common
meaning. See generally the Youth Services Agencies volume.
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tem, the other goals of monitoring cannot be realized.?* However,
total reliance on the agencies being monitored to collect relevant
information in an appropriate form and to furnish this information
to monitors could prove to be unwise.?! If there is to be an estab-
lished monitoring system, the designated monitors should seek to
determine and maintain whatever information and data are needed,
and in the appropriate form, so that their monitoring tasks can be
properly executed.

At the suggestion of the Legal Services and Defender Attorneys
Juvenile Justice Standards Consortium, a new subsection, Standard
1.2 G., was added as a specific goal of the monitoring function. Per-
suasive evidence that discriminatory factors influence decision-makers
indicates the need to collect and evaluate data on the significance of
such factors and to develop criteria to reduce, if not eliminate, their
role in decisions made pursuant to the standards.

1.3 Monitoring mechanisms.

The monitoring mechanisms employed should include, but are not
limited to:

A. independent, external mechanisms including private attorneys,
educators, statewide executive commissions, local and regional citizen
advisory councils, ombudsmen systems, and legislative committees;

B. court-based mechanisms including the juvenile court, the appel-
late court, and the courts with general or limited jurisdiction em-
powered to hear matters concerning any aspect of the juvenile justice
system;

C. juvenile justice agency-based mechanisms performing a self-
monitoring role for the functions of such agencies, including but not
limited to police, prosecutor, probation and intake, and juvenile cor-
rection and detention functions.

Commentary

Classification of mechanisms. Standard 1.3 introduces the several
types of monitoring mechanisms considered in Part III. Neither this
standard nor this volume purports to exhaustively list or discuss
every monitoring mechanism either presently in existence or pro-

20 Arguably, this objective could be considered as a means to an end, rather
than an end in itself. However, because of its importance both to the achieve-
ment of other goals as well as to the self-improvement of the monitoring process,
it is 1presented here as an objective in itself.

2 See the commentary to Standard 1.6, on information needs.
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posed. However, most such mechanisms can be classified under one
of the three categories indicated in this standard. The specific types
listed under each category here represent those mechanisms that of-
fer a significant degree of relevance to the monitoring system en-
visioned by these standards.

At the suggestion of the ABA Young Lawyers Division, Standard
1.3 A. has been amended to include educators. To qualify as an inde-
pendent external mechanism, an educator necessarily could not be
employed by or involved in the school system, which is defined as
part of the juvenile justice system in Standards 1.3 C. and 5.1. Quali-
fied educators might be found on the university level, notably spe-
cialists in the training of teachers or school administrators.

In developing a taxonomy reflected in the classifications of
mechanisms in this standard, several existing and proposed types of
mechanisms were identified and examined to determine their basic
distinguishing characteristics.

The first mechanisms to be considered were the courts. They con-
stitute the most common monitoring-type mechanism presently in
existence. The exact nature of their contribution to monitoring, the
success of their performance in monitoring and their role in a moni-
toring system will be discussed in greater detail below;?? for the pur-
poses of the present analysis, it is sufficient to note that as a monitoring
mechanism, the courts have operated most frequently on a case-by-
case basis, reviewing administrative decisions, law enforcement
activities, and the like. In the process of deciding these cases, policy
may be set for an entire area of juvenile justice operation (e.g.,
arrest or search and seizure procedures, commitment proceedings);
but generally a truly systematic review and evaluation of operations
occurs less frequently and then only when some type of wide-impact
litigation is before the court.

Various versions of specialized grievance mechanisms constitute
a second type of existing monitoring mechanism. Such mechanisms
generally operate on a case-by-case method, handling individual
complaints.?? «

Agencies that monitor their own operations would constitute a

2gee: 1. commentary to Standard 1.7, on basis for powers, for a discussion
of remedial powers exercised by the courts; 2. commentary to Part IV at 66 for
a discussion of the limitations of their monitoring capability; and 3. Standards
9.1-9.4 and commentaries for a discussion of the courts’ role in the monitoring
system.

BSee generally W. Gellhorn, When Americans Complain: Government Griev-
ance Procedures (1972).
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third type of monitoring mechanism; agencies that do so on a con-
tinuous basis however, are exceedingly rare.?* On a theoretical level,
it has been suggested that self-evaluating agencies, if they existed,
might follow one of three models: the “internalized gyroscope’’;**
the central administration as evaluative unit for the entire organiza-
tion; or evaluation firms under contract on an on-going basis to the
organization to perform the evaluation.?¢

Groups performing basic research and project evaluations consti-
tute another type of possible monitoring mechanism that can provide
an important systemic look at the juvenile justice system or specific
parts of that system. At present, however, such activities are scat-
tered throughout the system and are infrequently performed, and
thus represent only a potential type of mechanism. Moreover, the
range of groups performing these activities is extremely diverse,
ranging from law enforcement agencies operating at the local level,
state planning agencies, and federal agencies, through research cen-
ters under federal contract, private foundations and universities, and
individual academics.

Obviously each of the above types of mechanisms are distinguish-
able; e.g., evaluators and basic researchers do not resolve individual
problems or disputes, whereas grievance mechanisms do. But the
courts also resolve individual disputes, which suggests that the scope
of a mechanism’s concerns may offer a basis for distinguishing and
classifying them. Are courts and grievance mechanisms of the same
class? As previously noted, courts, unlike grievance mechanisms,
also occasionally perform more programmatic monitoring. Though
there are differences, courts and grievance mechanisms may be con-
sidered different species of the same class—with the courts being
more developed and engaging in systemic concerns as well as case-
by-case problems.

Apart from sharing a case-by-case concern, grievance mechanisms
have basic differences. In that sense, they differ from courts. The
courts are part of a court system that is self-contained, comprising
a separate branch of government organizationally distinct from the

2 Wildavsky at 509-10.

% This model would be represented by an organization in which ‘“the mem-
bers are socialized into central values that they carry with them wherever they
go and apply to specific circumstances,’” but where “problem-solving skills’’ are
also inculcated, allowing ‘‘problem-solving divorced from commitments to
specific policies and organizational structures.” The implication is that each
member of the organization engages in self-evaluating. Id. at 511. (However, the

autgor notes the unlikelihood of such a model existing in practice.)
Id
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other branches. Moreover, though their jurisdiction may be limited
or general, their enforcement powers within the limits of jurisdiction
are selfcontained and independently exercisable.

Grievance mechanisms, on the other hand, do not share these
characteristics. Some mechanisms are components of the agencies
they monitor. Others, although administratively separate, have
limited investigative and compliance enforcement powers and thus
can only recommend suitable action to be taken by the appropriate
agency or branch of government to remedy the problems they moni-
tor.?”

The analysis above, however, suggests other more basic concepts
upon which a taxonomy of mechanisms might be based. These are:
1. the locus of the mechanism, i.e., its place in the system; and 2. the
source of its authority, i.e., independent (self-contained) or depen-
dent.

In classifying mechanisms according to these characteristics, the
courts would be termed “independent-internal’’ mechanisms—in-
ternal in the sense that the locus of the courts is within the juvenile
justice system (a component of the system), and independent in the
sense that the courts are separate from the other components of the
system that they monitor, and they exercise their powers under
their own authority.

With respect to grievance mechanisms, those mechanisms that are
separate offices in the executive branch would be “external” to the
juvenile justice system. Those that are part of a specific agency or
component (e.g., corrections) would be “internal.”’ Mechanisms that
have the authority to conduct their own investigations and seek to
implement their own recommendations would be “independent”
whereas those without authority to investigate or to implement or
those that must rely on the agency under scrutiny to grant such
authority would be ‘“dependent.”

Applying these concepts to some specific examples of grievance
mechanisms, an ombudsman’s office such as exists in Minnesota,?®
which is a separate office in the executive branch with subpoena
powers and the power to sue in court for legal relief, is an example
of an independent-external mechanism. The Inmate Grievance Com-
mission in North Carolina?® is an example of a ‘‘dependent-external”
mechanism; it was established as a separate commission of the execu-

27See, e.g., the following discussion of the Inmate Grievance Commission in
North Carolina.

8 Minn. Stat. Ann. § 241.04 et seq. (1972).

¥ N.C. Gen Stat. § 148-101 et seq. (1974).
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tive branch and its recommendations are subject to revision or
reversal by the Secretary of Corrections. The ombudsman program
of the New York State Division for Youth (DFY) is an example of a
“dependent-internal’’ mechanism.?°

With respect to self-evaluating or self-monitoring mechanisms such
as the three models previously discussed, the first two would be
“dependent” in the sense that implementation of change would
rest entirely on the will of the self-monitoring agency to reform itself.
The “internalized gyroscope’’ model and the ‘‘central administration
as monitor” model would also be “internal,”” both being an integral
part of the self-monitoring agency. The third model, the “contract-
evaluator,” would be classified, on the basis of the source of the con-
tract (in this model, the source is the self-evaluating agency), as
“internal” (although perhaps only temporarily since the link to the
agency endures only as long as the contract) and “independent”
since under this model, the evaluators would also implement policy
change and not merely make recommendations.?! The independence
here, though, would be of the most precarious kind, since a dissatis-
fied agency could terminate the contract upon expiration of the ini-
tial term.

In summary, how a mechanism does and should operate will be
affected primarily by its locus and source of power. These are the
two distinguishing elements that constitute the determinative fac-
tors in a taxonomy of mechanisms.

In this taxomony, the specific concerns and functions of a mecha-
nism become the secondary characteristics that are considered in
determining the types of mechanisms in each class. Examples of
mechanisms in the ‘‘independent-external class” that show a concern
for systemic monitoring are given the most specific attention in these
standards because of the need for and present shortage of such
mechanisms, while fewer types in other classes of mechanisms are
specifically considered.

However, the taxonomy employed here facilitates the organiza-
tion of general standards for mechanisms according to their class.
Thus, although not all possible types of mechanisms in each class

30gee Nejelski and LaPook, at 29, where the authors note that the DFY
model is internal rather than external; the ombudsman cannot publicize its re-
ports, but can only make recommendations based on the report to DFY.

3 Wildavsky at 515. The contract-evaluator model, referred to as “Evalua-
tion Incorporated,’”’ is compared to management consultant firms but, as the
author notes, “the difference would be that they do actual policy work as part
of the public apparatus rather than making recommendations and then disap-
pearing.”
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are covered in Parts III through X, one can, by using the taxonomy
employed here, analyze a mechanism not specifically discussed and
determine the classification of that mechanism and thereby identify
the general standards that should apply.

1.4 General principles for monitoring systems.

A. Each jurisdiction should develop a structure of monitoring
mechanisms that will provide optimal scrutiny of all agencies, pro-
cesses, programs, and facilities of the juvenile justice system and will
ensure systematic, accurate, and effective monitoring on both an
individual case and a general systemic basis.

B. The monitoring system developed should constitute a multi-
tiered mix of local, regional, and statewide monitoring mechanisms.
This multi-tiered mix should consist of a combination of appropriate
internal self-monitoring and court-based monitoring mechanisms in
addition to independent monitoring mechanisms external to the
components of the juvenile justice system.

C. Internal self-monitoring should be made a basic requirement for
all agencies, processes, programs, or facilities.

1.5 Ciriteria for selection of monitoring mechanisms.

The selection of the appropriate type of mechanism or mecha-
nisms to be assigned the monitoring of any specific executive or ju-
dicial agency, process, program, or facility, under state or other pub-
lic or private aegis within the juvenile justice system should be based
on the following factors:

A. the degree of visibility of the decision makers, the decision-
making process, and the decisions made affecting juveniles and their
families;

B. the amount of discretion inherent in the decision-making func-
tion or activity;

C. the degree of coercion or intervention in the lives of juveniles
and their families;

D. the importance of the rights or interests of juveniles and their
families to be protected;

E. the adequacy and effectiveness of self-monitoring; and

F. the possibility, frequency, and reliability of review by some
other agency of the juvenile justice system.

Commentary

Standards 1.4 and 1.5 should be read together because of their
close interrelation. These two standards are designed to show in gen-
eral how functions, objectives, and mechanisms can be integrated in-
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to a comprehensive system so that ultimately there can be monitoring
activity appropriate to each intra-organizational and interorganiza-
tional level of the juvenile justice system.

Systemic vs. case-by-case monitoring. The juvenile justice system
has existing mechanisms that provide correctives for individual cases.
The frequently noted concern over absence of monitoring mecha-
nisms refers to the lack of mechanisms that can provide a systematic
overview of operations and correctives for systemic problems.’?
The types of mechanisms noted in the independent-external class
are intended to furnish this systemic monitoring capability. How-
ever, to concentrate solely on mechanisms with the capability of
offering systematic overviews and correctives while ignoring mecha-
nisms providing individual case scrutiny and correctives in a monitor-
ing system would result in producing the inverse of the problem
that until now has plagued monitoring efforts—one would finally see
the forest but could no longer make out the individual trees.

What is needed is a system of monitoring that can satisfactorily
provide both kinds of monitoring—case and systemic. Standard 1.4
A. recommends that each jurisdiction develop such a system providing
both capabilities. '

Multiple tiers. A fully comprehensive monitoring system requires the
performance of all three functions of the monitoring process, on
both a systemic and case-by-case basis, in a manner that focuses
on both the intra- and interorganizational operations of the compo-
nents of the system. This represents an enormous set of tasks for any
single monitoring mechanism to perform. Certainly no mechanism
presently in existence is designed for or capable of performing such a
task without massive infusions of money, personnel, and legislative
or executive authorization to substantially increase the scope of its
power and authority.

In fact, it is quite possible that no single type of monitoring
mechanism could adequately perform the full range of monitoring
of the juvenile justice system that these standards call for.>® Thus
a multi-tiered system is advocated. Such a system would combine
internal self-monitoring by individual agencies, programs, or fa-

32See, e.g., Landever at 450; Nejelski and LaPook at 9.

3?’S’ee, e.g., Wildavsky at 510. Noting the number of contradictory qualities
evaluators must possess (e.g., obtaining bureaucratic support while pursuing
antibureaucratic policies, combining political feasibility with analytical purity),
the author concludes: ‘“only a brave man would predict that these combinations
of qualities can be found in one and the same person and organization.”
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cilities, with presently existing court-based monitoring, and with
further monitoring by mechanisms that operate external to and in-
dependent of the agencies being monitored—the latter mechanisms
ranging from those assigned to monitoring specific agencies, pro-
grams, or facilities to those monitoring the system as a whole.

Such a system offers several advantages. First, specific types of
mechanisms can be designed or designated in a manner that takes
into account the function, objective, scope, and focus of monitor-
ing that is called for. Second, such a system can incorporate present-
ly existing and functioning mechanisms into the overall structure,
necessitating only the making of those adjustments required to en-
sure that each mechanism’s operations are integrated with and flow
into those of the others. Third, existing mechanisms can perform
their monitoring functions while awaiting the introduction of new
mechanisms to complete the system. Fourth, an array of different
mechanisms can provide a system of checks and balances on the per-
formances of other mechanisms. For example, when functions of the
process are divided among several mechanisms, each can look to the
others to determine if their performance is adequate. Moreover,
diversification and decentralization reduce the possibility of the
monitoring process being dominated by any one faction.

These standards do not propose any specific system as the moni-
toring system for every jurisdiction. However, general characteris-
tics of a system are suggested. For example, every system should
have one or more mechanisms that are of the independent-external
class.

Independence is an essential characteristic that needs to be found
in some mechanism of the system in order to avoid the biases that
operate against successful monitoring, such as resistance to change,
suppression of negative findings, and reluctance to pass negative
information up through the hierarchy of the organization (for fear
that this would place the conveyor of that information in a bad
light).>* An independent mechanism would not be subject to these
self-protective reactions. (This is not to say that independent mecha-
nisms would not have to overcome the presence of these biases in
organizations being monitored; but this can be more easily accom-
plished when the mechanism seeking to deal with these biases is

* Dependent mechanisms, i.e., those that can recommend but must look to
the agency being monitored to enforce, would obviously be unable to overcome
agency resistance to change, and would lack authority to resist suppression of
negative findings (¢f. the DFY ombudsman supra note 30). See note 41 infra
for further discussion of the latter two biases noted here in the text and their
causes.
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independent of the resisting organization.) Since the presence of such
biases reduces both visibility and accountability, independence be-
comes essential to achieve these two objectives.

The characteristic of being external to the juvenile justice system
also needs to be found in some mechanism of the monitoring system.
Internal monitors can be subject to the same biases noted above.
Moreover, their identity with the organization or system being moni-
tored may make their work suspect. They may appear to be justifying
rather than examining policies. Their end product may be considered
an attempt to protect the organization. Clearly the temptations
towards partiality are greater.’® Thus external mechanisms offer
better possibilities for impartiality, objectivity, and perhaps most
importantly, credibility, because the latter, given human nature, is
often dependent on appearances.

Given these benefits, external-independent mechanisms seem best
suited to provide the kind of systemic information gathering, evalua-
tion, and corrective capabilities not now available.3¢

Along with external-independent mechanisms, the performance
of court-based monitoring, both case-by-case and systemic, should
be continued and encouraged. In a monitoring system in which im-
plementation constitutes an integral part of the monitoring process,
the courts become an essential instrument for enforcing compliance
with standards. The frequency of their performance of this function
can be expected to increase as authorized mechanisms are added to
the numbers of individual and class plaintiffs seeking redress. Co-
ordination of this increased activity with other monitoring mecha-
nisms makes their inclusion in the system essential.

Self monitoring. The above discussion does not imply that self-
monitoring should be abandoned. Properly performed, self-monitor-
ing presents obvious benefits to the monitoring system, even when
self-monitoring is limited to the performance of the preliminary
monitoring functions or the implementation functions.?” Thus, as is
noted in Standard 1.4 C., self-monitoring should be a basic element

3% Nejelski and LaPook at 23, 25.

See, e.g., Landever at 496 et seq. In the context of mechanisms to moni-
tor confinement institutions, after reviewing the performance of a wide range of
existing mechanisms, the author concludes that they have each manifested
major weaknesses and proposes a network of regional commissions that are
independent from and external to confinement institutions to provide compre-
hensive, systematic monitoring. Cf. Nejelski and LaPook.

37The likelihood that these functions may be performed more properly than
the evaluation function is discussed in the commentary to Standard 9.1.
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of any system of monitoring. Using the taxonomy previously dis-
cussed, self-monitoring mechanisms could be classified in any one of
the categories depending on how such self-monitoring is structured.
The concept of self-monitoring discussed in the commentary to
Standard 10.1 seems best adapted for the dependent-internal class
of mechanisms and it is this class that is called for in this standard.

As part of the strategy of providing monitoring activity appro-
priate to each level of the system and of organizations within the
system, self-monitoring constitutes the bottom line of a structure
of mechanisms.

Self-monitoring may not adequately perform all the functions
of the monitoring process but by performing well and accurately
those functions that it can reasonably be expected to perform, self-
monitoring can make an important contribution to the monitoring
system. Thus, self-monitoring, at least in the form suggested by
these standards, is an integral part of the proposed monitoring sys-
tem.

Assignment of mechanisms. The multi-tier concept of the monitor-
ing system involves use of external-independent, internal-indepen-
dent, and internal-dependent classes of mechanisms, performing, in
various combinations, both case-by-case and systemic monitoring
on a local or regional as well as statewide basis. When the focus is
on the whole of the juvenile justice system, or the statewide per-
formance of any component or set of components of the system
(e.g., all probation departments or all juvenile correctional institu-
tions), a mechanism with a co-extensive jurisdiction (i.e., state-
wide) is most appropriate. When the focus is on a specific component
or set of components of the system in a given locale or region or on
the operation of the whole system within a given locale or region
(e.g., the juvenile justice system of a specific county), a mechanism
of local or regional scope would be most appropriate.

Apart from these considerations, Standard 1.5 lists additional
criteria to be considered in determining which types of mechanisms
should be assigned to which operations and in which numbers. The
formula implicit in these criteria can be expressed as follows:

1. When the decision-making process is of low visibility to persons
outside the agency or outside the juvenile justice system, when the
amount of discretion authorized in decisions affecting juveniles’ lives
is very broad (or where applicable standards are inadequate in quan-
tity or quality), when the resulting coercion or intervention is sig-
nificant, or when basic rights or interests of juveniles and their
families will be affected, then greater scrutiny by external, indepen-
dent monitoring mechanisms should be provided for.
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2. When more than one of these factors are present or when the
degree of impact of any of these factors on the operation of the
agency or system is especially significant, or when abuses are dis-
covered, then several levels of monitoring mechanisms should be
focused on the activity or operation in question, including not only
mechanisms with systematic monitoring capabilities but also those
with individual case monitoring capabilities whenever any of these
factors appear to be chronic.

3. Whether or not the factors enumerated in 1. and 2. above are
present, whenever self-monitoring has been ineffective or nonexis-
tent or when review is unavailable, infrequent, or inadequate for
other reasons, then monitoring by external, independent mechanisms
is called for.

This formula and the enumerated factors in Standard 1.5 should
be assessed by jurisdictions in the process of designing a monitoring
system, selecting types of mechanisms for that system, and assign-
ing tasks and functions to those mechanisms. The frequency and
intensity of monitoring and the number and type of monitoring
mechanisms designated to perform a given monitoring function will
depend on the presence of one or more of these factors.

A formula of this nature offers several advantages. First it permits
each jurisdiction to design a monitoring system that reflects the in-
dividual needs and problems of its juvenile justice system. Second,
it produces a flexible system of monitoring. The juvenile justice sys-
tem is not a static system always presenting the same problems with
the same urgency. The needs of clientele change; policy makers,
administrators, and line staff come and go, each bringing a different
style and approach to that system. A monitoring system should be
designed with a built-in flexibility to respond and adapt itself to the
changes of the system and its components. To accomplish these
ends, a generalized formula rather than a rigid, fixed structure is
preferred as a guide for system design and modification. This per-
mits a monitoring system to respond with different or more inten-
sive kinds of monitoring when new problems arise or existing problems
become more chronic and serious.

1.6 Access to and use of information.
A. Each jurisdiction should adopt laws and institute practices that
will ensure that each monitoring mechanism:

1. is afforded the broadest possible access, relevant to its par-
ticular function and consistent with notions of privacy, to all
appropriate information, records, data, and staff of the judicial
or executive process, agency, program, or facility that is being
monitored;
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2. has necessary powers to conduct investigations, secure testi-
mony and production of documents, and perform on-site inspec-
tions of agencies, facilities, and institutions. Such powers, however,
should be no broader than is reasonably sufficient for, commensu-
rate with, and essential to the given monitoring mechanism’s
performance of its functions.

Commentary

Information needs. This standard relates to the preliminary func-
tions of the monitoring process identified in Standard 1.1. Apart
from needing information per se to conduct evaluations, the quality
of that information will determine the quality of the evaluation.
Inadequate information leads to inadequate evaluations. And al-
though evaluation can be poorly done even though the information
and data base is adequate, evaluations cannot be done at all if the
information about the organization under scrutiny is not available
at all.’® Quality of information is addressed in Standard 2.5. This
standard pertains to the basic need for information and how it can
be obtained.

Information bias®® reduces information passed up through the
organizational hierarchy. “Hierarchies exist in organizations in order
to reduce information.*® Apart from a natural process to compress,
summarize, and reduce information as it flows up through the orga-
nization (which can possibly lead to the loss or distortion of im-
portant bits of information), there is a further tendency to suppress
potentially harmful information.*!

The problem is not whether information is needed but rather what
information is needed, how much, and how to obtain it.

38 This previously expressed concern led to the formulation of Standard 1.2
F.;see note 20 supra and accompanying text.

3 Information bias has been previously discussed within the context of what
class of mechanism can best be expected to overcome such biases. See commen-
tary to Standards 1.4 and 1.5, on multiple tiers.

“wildavsky at 509 states: “Hierarchies in organizations exist in order to re-
duce information. If the men at the top were to consider all the bits of data
available . . . they would be overwhelmed. As information is weeded and com-
pressed on its way through the hierarchy . . . important bits may be eliminated
or distorted.”

' This tendency can occur as part of the fear of the impact of negative find-
ings on the organizations. This impedes not only disclosure of evaluation reports
and the like, but potentially the disclosure of the information itself that forms
the basis for such reports; this tendency can also occur as part of an individual’s
desire to avoid blame for ‘“bad’’ performance. “Good news’’ is passed on up the
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Access to information. The general thrust of Standard 1.6 A. 1. is to
grant monitors access to available information that is as broad as
possible while neither violating applicable concepts of privacy*? nor
exceeding the needs of the specific monitor, which are determined
by the scope and function of the mechanism’s duties. For example,
mechanisms performing the evaluating function of the monitoring
process will have the greatest need for information. If such mecha-
nisms also perform the preliminary functions of the process (i.e.,
information gathering, data collection), they should be granted
access to information concerning the operations of the component
or components of the juvenile justice system. This access would be
limited, however, to information concerning those operations actu-
ally being evaluated or that are relevant to the evaluation.

Mechanisms performing the implementation function of the moni-
toring process would be entitled to that information that reveals
what means is best suited to implementation and how quickly and
effectively implementation is proceeding.

Mechanisms concerned with systemic operations are entitled to
broader access to information than are mechanisms concerned with
resolving an individual problem.

A corollary of appropriately broad access is ready access. If the
decision to make information available is initially left to the agency,
the monitor could seek a court order challenging a decision to
withhold information or deny access. However, this solution presents
the possibility that the monitors’ time and efforts could be consumed
in merely obtaining information when the real task of evaluation of
the information should be the primary activity.

Under the Freedom of Information Act,*® individuals can bring
suit in federal court to compel disclosure of information maintained
by federal agencies (subject to certain limitations such as national
security). Individual states could pass their own Freedom of Infor-

chain of command; information that would place the conveyor of it in a bad
light is eliminated. Wildavsky at 519. There is possibly an additional form of
information bias not yet mentioned. If evaluation depends on a “common
recognition” (between evaluators and organization members) that it is to lead to
better policies and not to support a predetermined position, and this understand-
ing is violated, organization members “down the line will refuse to cooperate
. . . by hiding information or by simply not volunteering to find it.”’ Id. at 516~
5117,

25ee, e.g., the Juvenile Records and Information Systems volume. See also
the Privacy Act of 1974, Title 5 U.S.C. § 552(a). Note commentary to Standard
1.6 B. on the relationship between monitoring and the records and information
standards.

43 Title 5 U.S.C. § 552 (1974).
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mation Acts applicable to state agencies and specifically designate
that appropriate monitoring mechanisms have standing to sue when
information is withheld. Whether or not such legislation is enacted,
Standard 1.6 A. 2. recommends that certain powers commensurate
with the scope and purpose of the monitoring mechanism be granted as
part of the information gathering function of monitors. The power
to secure testimony and the production of documents, through
application to the appropriate court for subpoenas, is one such pow-
er that is fundamental. Without such authority, the monitoring sys-
tem is left helpless in the face of an intransigent agency.

Thus, this standard recommends that different monitoring mecha-
nisms have different powers. The broader the scope and authority
of the monitoring mechanism, the broader its powers should be.
Relating this to the concept of a monitoring system, each of the enu-
merated powers should be available somewhere in the system. In
addition to these enumerated powers, when a legislative committee
under Standards 6.1 et seq. is created, the traditional power of such
committees to issue direct subpoenas would also be available in the
system.

B. Monitoring mechanisms should employ any and all appropriate
methods relevant to their particular functions to obtain and docu-
ment information concerning the activities of executive and judicial
processes, agencies, programs, and facilities in the juvenile justice sys-
tem.

1. Methods of information gathering and documentation should
include, but not necessarily be limited to:

a. the collection of all pertinent reports, data, records, and
the like;

b. on-site visits, inspections, and observations, including the
use of film or video-tape to record and document conditions
and activities;

c. interviews of agency, program, and facility staff and
juveniles subject to their jurisdiction and authority; and

d. executive and public investigative hearings.

2. When monitoring activities involve the use of records that
include identifying information:

a. that fact alone should not be a basis for denying access
to the records;

b. all necessary steps should first be taken by the agency to
prevent disclosure of the identities of juveniles who are the
subjects of the records;
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c.if it is not possible to expunge identifying characteristics,
access to the records should be denied the monitor;

d. under all circumstances monitors and agencies should be
subject to the provisions of the Juvenile Records and Informa-
tion Systems volume with respect to disclosure of the identities
of the juveniles who are the subjects of the records, including
any applicable civil and criminal penalties for improper collec-
tion, retention, or dissemination of information pertaining to
juveniles.

Commentary

Standard 1.6 B. 1. should be read in conjunction with 1.6 A.
Under the latter, assuming access to information is available, the
methods of gathering information and the authority to employ
those methods should be tailored to the tasks assigned to the moni-
toring mechanism. Under the former, broad discretion should be
granted to all monitors in the selection of which investigative
methods among those authorized to the mechanism should be em-
ployed. For example, when a monitor is given authority to emiploy
several of the methods listed, the determination of which method
is most appropriate to the task at hand should be made solely by the
mechanism. .

Here again, although the list is not to be viewed as exhaustive of
possible methods of information gathering, each of those listed
should be available somewhere in a monitoring system.

Standard 1.6 B. 2. attempts to balance the concept of privacy
with the need for information. When identities will be revealed with-
out the individual’s authorization, disclosure of the information
must be denied to monitors. However, before absolute denial occurs,
both monitors and the holders of information are urged to explore
alternative ways of extracting the essential data and information ap-
propriate for the monitor’s use but that still protects the identity of
the individuals. For example, records might be prepared so that
only names or other identifying characteristics are deleted or other-
wise concealed.

With respect td disclosure of any identifying information, moni-
tors should be.subject to the provisions of the Juvenile Records and
Information Systems volume (see especially Standards 3.5 and 3.6).
Monitors should also be cognizant of and subject to the civil and
criminal penalties provided therein (e.g., Standards 2.3 and 2.4).

It should be noted here that the Juvenile Records and Information
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Systems volume has real potential to inhibit or prohibit effective
monitoring. Bearing this in mind, Standard 1.6 B. 2. should be read
in conjunction with Standard 1.2 D. supra, which establishes that
monitors should provide data and evaluations that indicate a need for
alteration of standards. If monitors find they cannot do their job
because of the records standards, they may want to urge change in
the latter.

C. Each jurisdiction should adopt laws and institute practices
that give monitoring mechanisms broad authority to publish and
disseminate findings, reports, and recommendations for reform.

D. Monitoring mechanisms should regularly and periodically pub-
lish and disseminate reports of activities, findings, and recommenda-
tions to the legislature, to judicial or executive agencies, programs,
or facilities, to other monitoring mechanisms, and to the public.
Concepts of confidentiality and individual privacy should, however,
be observed. Any and all appropriate media should be used to ac-
complish the greatest possible dissemination of reports. The term
media includes: newspapers, academic journals, and any other pub-
lications in general; radio; public and private seminars and confer-
ences; television, documentary and educational films, and other
visual media.

Commentary

Standard 1.6 C. and D. recommend that broad authority be given
to monitors to publish and disseminate their findings and recommen-
dations. This applies in particular to the evaluation and implementa-
tion functions. The protection of individual identities is not to be
breached, however, unless a properly executed waiver of confidential-
ity is obtained from each affected person. Apart from this limitation,
the choice, manner, and content of publicized reports should be at
the discretion of the monitoring mechanism, with the fullest disclo-
sure possible to the widest audience as the general governing standard.
Just as access to information is crucial to the monitors’ performance
of their tasks, so too public access to the findings and reports of the
monitors is essential to the public’s formulation of an informed
opinion and its knowledgeable participation and involvement in the
juvenile justice system.

It has been observed that once an evaluation is completed,

... it is important that the effect of the study be maximized. To in-
crease the impact of evaluation ... (1) evaluation results should be
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required to be considered in budget preparation and the legislative
process; (2) bureau chiefs and program managers should use evalua-
tion evidence in program management; . .. (4) nafional or regional
clearing houses should be created to facilitate the exchange of re.
search data among agencies and organizations involved in the juvenile
justice area.**

Dissemination of findings to this extent goes a long way toward
satisfying the need to know of planners, policy makers, administra-
tors, and others closely connected to the study of the juvenile jus-
tice system. But what end would dissemination of findings and
recommendations to the general public serve? It has been suggested
that the “‘ability to make changes when . . . analysis suggests they
are desirable is an essential part of [the organization’s] capacity to
make self-evaluation a reality. Yet the ability . .. to make self-
generated change is limited by the necessity of receiving support
from its environment **

It would seem that this proposition is equally applicable to changes
sought by mechanisms other than self-evaluating ones.

How can a mechanism gain support from its environment? It
could “seek to mobilize in favor of the programs it wishes to
adopt.”® In fact, “building support for policies’’ becomes ‘an
integral part of designing them.”” This process has been otherwise
referred to as enlarging “‘the constituency seeking more basic changes
to better accomplish societal goals.””*®

It is these types of considerations that point to informing and
involving the public as an important objective of the evaluation func-
tion of the monitoring process, and that in turn contribute to the
“ability to make changes’’—an objective of the implementation func-
tion addressed in the following standard and commentary.

1.7 Remedial and compliance enforcement powers.

A. Each jurisdiction should adopt laws and institute practices
that will ensure that monitoring mechanisms have appropriate
authority to propose reforms and improvements based on informa-
tion gathered pursuant to monitoring activities and to enforce com-
pliance with existing laws, rules, regulations, standards, and proposed
reforms and improvements.

44 Nejelski ana LaPook at 26.

4 wildavsky at 515,

%1d. at 516.

Y11d. at 518.

“See commentary to Standard 1.2, at 26.
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B. The nature and extent of both remedial and compliance en-
forcement powers granted to specific monitoring mechanisms should
be relevant to and commensurate with the type of monitoring mech-
anism and the scope of its functions.

C. Remedial and enforcement powers should inciude but not nec-
essarily be limited to the authority:

1. to draft and disseminate proposals for changes in legisla-
tion, administrative rules and regulations, executive or judicial
policies, practices, and the like relating to any process, program,
or facility for juveniles, based on information gathered pursuant to
monitoring activities;

2. to require agencies responsible for any process, program, or
facility for juveniles to produce plans or procedures to correct
problems or improve policies and practices;

3. to appoint masters or ombudsmen to agencies or facilities,
when necessary, to oversee the implementation of reforms or im-
provements in accordance with the plans developed;

4. to bring suit when remedies are not implemented or are im-
plemented improperly.

Commentary

Distribution of powers in the system. Itis not the intent of Standard
1.7 to require that every monitoring mechanism be granted the sug-
gested powers in subsections C. 1. through 4.; however, this standard
does recommend that each of these powers be available in each juris-
diction within its monitoring system to be exercised by at least one
of the monitoring mechanisms established. Apart from this general
limitation, under 1.7 B. the scope of such powers and the manner of
enforcement should be further tailored to the type and scope of au-
thority of each monitoring mechanism. For example, when a com-
mission on juvenile advocacy or similar body is established pursuant to
Part IV, a wide-ranging selection of enforcement and remedial powers
would be appropriate; whereas, if a mechanism assigned to monitor
only a single agency process or program is granted enforcement pow-
ers, it should be authorized to exercise them only over the specific
agency under scrutiny.

Certain of the enumerated powers are obviously inappropriate for
specific mechanisms. For example, it is highly unlikely that an
agency monitoring itself would bring a suit against itself to compel
compliance.

Nature of powers. The powers sought to be made available to a
monitoring system are of two types: 1. remedial powers—i.e., powers
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to both propose and introduce into the juvenile justice system re-
forms and improvements; and 2. compliance enforcement powers—
l.e., powers to compel both the observation of and obedience to
existing laws, rules, regulations, or standards, as well as the ad-
herence to proposed remedies and other corrective measures.

The first two powers listed under Standard 1.7 C. would be
remedial-type powers, the least coercive of which is the power to
draft and disseminate proposals for change. The activity explicit in
the exercise of this power has previously been noted to constitute an
element of the evaluation function.*® Clearly such a power would be
appropriate for evaluative mechanisms. However, as the least coercive
(involving only the recommendation of change), this power could
be extended to all mechanisms, especially since even under present
conditions recommendations are a common end product of all types
of monitoring.5°

The power to require an agency, program, or facility, to produce
its own plans for change is slightly more coercive. This power most
nearly coincides with the implementation function of the monitoring
process since implementation requires development of a strategy,
plan, or design for change at some point in the process.

Compliance enforcement type powers include those found in sub-
sections C. 3. and 4.respectively. These powers are still more coercive
in that direct intervention into the operations of the agency, pro-
gram, or facility being monitored can occur. These powers represent
the ultimate recourse where a monitoring mechanism encounters a
component of the system that is intransigent or uncooperative with
respect to implementation of change. These powers, again, are most
appropriate to mechanisms performing the implementation func-
tion of the monitoring process.

Basis for powers. Monitoring activities would clearly be inefficient
—they would cost more than they are worth—unless they led to
needed change, i.e., improvement of whatever is being monitored. In
certain instances, the change may be voluntarily undertaken by the
organization being monitored. In other cases, however, resistance to
change may occur. In the latter situation, the problem becomes one
of determining how to overcome resistance and who should be re-

4 See discussion in note 2 supra and accompanying text.

%In these standards, mechanisms performing the preliminary functions are to
make recommendations to agencies that will facilitate performance of this func-
tion (Standard 1.2 E. and F.). Mechanisms performing the implementation func-
tion are to make recommendations to agencies concerning how implementation
may be more promptly and effectively accomplished (Standard 1.2 D.).
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sponsible for the effort. What are the factors to be considered in
making these determinations?

Monitoring mechanisms are themselves organizations. Their degree
of success is ultimately judged by the results produced, the improve-
ments made. When the rate of success in producing change drops, the
morale of the organization can be expected to suffer.*' One suggested
means of avoiding a possible cycle of ‘‘failure, hopelessness, aban-
donment” is to selectively seek out problems easy to solve and
changes to make.5? Another approach to this problem involves pro-
viding mechanisms with the power to ensure success by ensuring
change.®?

Granting mechanisms the power to ensure change, however, poses
a further problem that is most clearly expressed in the statement
that “the problem is how to do enough of both [evaluation and
pursuit of power] (and not too much of either) so that knowledge
and power reinforce rather than undermine one another.””**

The monitoring process that criticizes certain agencies, programs,
etc. and seeks to alter them or replace them with others is clearly a
political activity not in the sense of partisan politics but in the sense
of policy advocacy.’® Thus, generating political and public support
becomes an essential element in a proper exercise of power.’®
While obtaining support may help produce a balance between knowl-
edge and power, the question of what powers should be available
remains to be resolved.

The powers listed in subsection C. 2. and 3. have been available
to and exercised by the courts in the past.’” Requiring agencies to
develop and implement standards and operational plans has been
increasingly resorted to by courts when confinement institutions
or the “right to treatment’’ are the subjects of litigation.’® Appoint-

5! Wildavsky at 515-16.

214,

$1d.

$81d. at 517.

1d. at 515.

56 See commentary to Standard 1.6 C. and D.

57 See generally S. Krantz, The Law of Corrections and Prisoners’ Rights,
Issues and Materials (1973), for a survey of the range of judicial remedies avail-
able against correctional institutions,

8 See, e.g.: Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Ala. 1972), aff'd,
sub nom. Wyatt v. Anderholt, 503 F.2d 1305 (5th Cir. 1974), mental institu-
tion; Martarella v. Kelley, 359 F. Supp. 478 (S8.D.N.Y. 1973), enforcing 349 F.
Supp. 575 (S.D.N.Y. 1972), juvenile institution; Morales v. Turman, 383 F.
Supp. 53 (E.D. Tex. 1974), enforcing 364 F. Supp. 166 (E.D. Tex. 1973), juve-
nile institutions.
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ment of ombudsmen or masters has also been employed by the
courts either as part of the relief ordered®® or to oversee implemen-
tation of relief.®® This standard proposes that these powers be main-
tained somewhere in a monitoring system to permit flexibility,
allowing intensive, on the spot monitoring activity of a given agency,
program, or facility, not necessarily on a permanent basis, but cer-
tainly on a temporary one, lasting until the corrective measures are
completed. This would provide a ‘‘trouble-shooting capability’” for
the monitoring system.

Apart from examples of powers exercised by the courts, certain
kinds of executive agencies operating in other fields offer additional
examples of the provision of enforcement powers exercisable by the
agency to promote realization of its goals. Perhaps the most common
examples are environmental protection agencies and equal rights
commissions.®! Granting such executive agencies standing to sue
represents an important enforcement power.®?> Standard 1.7 recom-
mends that such enforcement power also be available in a monitor-
ing system.®®> When recommendations are made and followed up by
efforts at persuasion, lobbying, and the like that prove unsuccessful,
seeking remedies through the courts becomes the last resort.

This is not to imply that such enforcement powers do not have
their drawbacks.®® The authority to make recommendations can
often have no effect without the companion authority to obtain
compliance; so too, by itself, the power to enforce compliance
through the courts can have limited effect. Many matters sought to
be remedied or improved will not be resolved by the courts unless
they involve substantial legal issues cognizable by the courts. Even

59 Martarella v. Kelley, 359 F. Supp. 478 (S.D.N.Y. 1973).

% Gates v. Collier, 501 F.2d 1291 (5th Cir. 1974). The district court’s ap-
pointment of a ‘“federal court monitor’’ is noted at 501 F.2d 1271, 1321, to
check on and determine the degree of compliance with the court’s earlier orders.

%1 5ee, e.g., the Equal Employment Opportunity Commission (E.E.O.C.)
Civil Rights Act of 1964, 42 U.S.C. §§ 2000-e et seq. E.E.0.C. members are
authorized to file charges themselves (in addition to aggrieved parties). The
agency can bring a civil action against an uncooperative respondent in federal
court (and now has sole authority in this regard); and it has broad powers of
investigation. Cf. Massachusetts Commission Against Discrimination, Mass. Gen.
Laws ch. 151 B, § 1 et seq. (1974).

2 Minnesota’s Office of Correctional Ombudsmen is one example of a moni-
toring mechanism that has the power to sue. Minn. Stat. Ann. § 241.44h
(1972).

63 Landever at 498 recommends this power be available to the regional com-
missions he proposes to monitor confinement institutions.

®41d. at 465-468.
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when such issues do exist, the absence of statutory standards can
prevent obtaining relief since there is no basis to determine what
action is appropriate. For example, when an effort is made to re-
place an agency’s set of practices with another set, some standards
are needed to measure the impropriety of the practices sought to be
replaced. Additionally, even when relief is obtained there remains
the question of whether ultimate ‘“‘compliance can be achieved es-
pecially where it calls for meaningful change of administrative con-
duct of a continuing nature or (by implication) requires legislative
funding.”®*

The combination of both remedial powers and compliance en-
forcement powers must thus be available if objectives are to be
achieved. Moreover, these two types of powers must be linked in
such a way that each supports and assists the exercise of the other.
The authority to require that policies be changed (which does not
necessarily imply the authority to dictate the specific changes) must
be linked with the authority to compel policy changes when they do
not occur. For example, when systemic problems are uncovered, the
monitoring system, through the designated mechanisms, should have
the statutory authority to require agencies to develop a plan to
remedy the situation. The specifics of the plan should be left to the
agency; but the detailed legal standards created by the monitoring
mechanism should provide guidance in the design of the plan. When
the agency resists the mechanism’s authority or opposes the develop-
ment or subsequent implementation of a plan, or when the plan
either does not comport with existing standards or is implemented
improperly, the monitoring system can then turn to the mechanism
designated to seek enforcement of compliance. The issue of com-
pliance is itself made a cognizable issue for the courts.

Under this format each agency, program, or facility has the first
opportunity to correct or revise operations found to be faulty
through the monitoring-process. It is only when an agency, etc. re-
fuses or fails to make the necessary corrections that a mechanism
with enforcement powers intervenes. In a variation of this format, a
given jurisdiction may wish to authorize mechanisms to intervene
at an earlier point, e.g., to assume the specifics of policy making
immediately at the point where problems are discovered. This
standard leaves the decision to delegate such additional authority
to the discretion of each jurisdiction.

%S 1d. at 469.
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PART II: MONITORING FOCAL POINTS

2.1 Discretionary decisions.

A. Monitoring mechanisms should focus their activities on the de-
cisions of the agency, process, program, or facility being monitored
wherein the exercise of discretion is permitted or occurs.

B. The determination of the need for, and the frequency and in-
tensity of, monitoring such decisions should be based on a con-
sideration of the factors listed in Standard 1.5.

C. The identification of the discretionary decisions made, the
decision makers, and the extent of discretion permitted should be a
primary concern of the monitoring process. In performing this task
each monitoring mechanism should:

1. identify the standards or criteria, if any, that should be
applied by the decision maker to the decision-making process:

2. determine that such standards or criteria are being properly
applied in all cases in a uniform manner; and

3. evaluate the adequacy and effectiveness of such standards
or criteria in promoting fundamental fairness and consistency.

Commentary

The standards in Part II present a number of focal points of the
monitoring process that are particularly related to the system, mech-
anisms, and objectives identified in these standards. The concerns
identified in this part reflect the overall concerns expressed in this
volume.

What the process of monitoring (which includes the preliminary,
evaluative, and implementation functions) ought to focus on depends
on innumerable factors, not the least of which is the nature of what
is being monitored, i.e., the type of organization and the operations
it performs. Correctional institutions pose different sets of problems
and considerations than, for example, probation departments. Thus
the quantity, quality, and type of information that must be ob-
tained to perform the evaluation that is to be made will vary greatly
from agency to agency, program to program, and facility to fa-
cility. Whether the scope of the monitoring process involves sys-
tematic analysis or individual case concerns will also affect what a
mechanism should focus on.

Part II does not attempt to list all possible points of focus for
each contingency. Rather, a number of selected general concerns
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organized under general categories are examined. The focal points
listed here are not intended to be exhaustive but rather illustrative.
However, whether an individual case or an entire component’s opera-
tions are involved, the concerns expressed in this part are generally
applicable.

Discretionary decisions. Standard 2.1 identifies one primary focal
point of all monitoring activities, the decision-making process in
which discretion is permitted or occurs. Discretion, here, implies
choice. Properly employed, it is the exercise of legitimate decision-
making within the range of authority granted to the decision maker.
Discretion is improperly exercised when it exceeds the bounds of
authority granted. This can occur either when only one course of
action is permitted to the decision maker but another is nonethe-
less chosen, or when alternatives or options are available to the
decision maker but the one selected is other than that which is
properly available, or is inappropriate under governing standards.

Thus, choice involves the selection of alternatives (an either/or
proposition) or the selection of options (multiple choice}. The
decision to arrest or not to arrest a juvenile (when the choice is
limited to one or the other) is an alternative. The selection of a
disposition for an adjudicated delinquent involves options. Stan-
dard 2.1 is concerned with the proper selection of available alterna-
tives and options, and with the second type of improperly exercised
discretion noted above (the selection of an unauthorized alternative
or option).

The first type (selection of an alternative where none is permitted)
is addressed in Standards 2.2 and 2.3. When the decision maker is
allowed only one course of action, he or she must do something; he
or she is an “actor” and the act should be automatic. Action “A”
must be done; action “B” must not be done. The breach occurs when
action “A” is not done or action ‘“B” is done. This occurs, for
example, when a right that ought to be observed is not, or when a
duty that ought to be performed is not, or when an obligation that
ought to be fulfilled is not.

Application of criteria. What any agency, program, facility, or the
like does, can be determined by examining the decisions it makes.
But obviously not every type of decision (let alone every decision)
can or should be monitored. There must be a selection process that
ignores the insignificant or irrelevant while focusing on what is im-
portant. The criteria listed in Standard 1.5 as guidelines in the
process of selection of appropriate mechanisms for a given monitor-
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ing assignment are applicable as guidelines here in the selection of
appropriate types of decisions on which to focus. Using the formula
previously discussed®® and adapting it to these purposes, the con-
cept is: the greater the exercise of discretion, the lower the visibility
of the decision-making process, and the more coercive the potential
consequences for the child, the greater the need for focusing on that
type of decision.

Accountability. The juvenile justice system, as it presently functions,
places a large amount of discretion in nonjudicial hands. Intake and
probation personnel, police officers, and corrections officers all
make decisions largely based on their own discretion. Standards pro-
viding guidance are few. Many of these decisions are not presently
subject to internal review, are seldom monitored, and are rarely
recorded or documented in a form that would render them subject
to analysis and evaluation.®” One must assume that this pattern will
not be rapidly altered, that this amount of discretion will not be
limited or eliminated, nor made subject to more immediate or exact-
ing review, nor be circumscribed by more rigid or detailed standards
or criteria. Thus, a major task for monitoring mechanisms in the
immediate future is the identification of all such discretionary de-
cisions and the decision makers, an assessment of the extent of
discretion that is actually exercised, and a systematic identification
of any criteria that presently are or should be applied to the de-
cision-making process.®® Having completed these initial steps, the
monitoring mechanisms should then evaluate both the decision-
making process, to determine if the existing criteria are being proper-
ly and uniformly applied, and the criteria themselves to determine if
they are effective in promoting a fair and consistent decision-making
process,®® which is required in Standard 2.1 C. 3.

Obviously there will be other concerns of evaluation here as well
as the two indicated, such as costs, delay, and whether the types of
decisions made lead to the desired objectives. Their exclusion here is
not intended to eliminate them as subjects of evaluation. However,
the concerns of fairness and consistency are indicated since they are
considered to be primary. A decision-making process would be of

% See commentary to Standards 1.4 through 1.6.

67 «Individual components of the juvenile justice system have not been re-
quired either to give reasons for their decision making or to give accounts of
their performance. Consequently, their activities often are not observed and the
impact of their programs are rarely measurable.” Nejelski and LaPook at 13.

58 See generally the Interim Status volume,

9 This is intended to implement the objective of Standard 1.2 E.
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little merit in human terms even if it were performed speedily, at
low cost, and achieved the desired object (e.g., keeping dangerous
juveniles off the street), if fairness and consistency were sacrificed.

2.2 Guaranteed rights.

Monitoring mechanisms should identify the nature and extent of
the rights of persons under the jurisdiction of any agency, process,
program, or facility that is monitored, the manner in which notifica-
tion of these rights should be given, and the manner in which waiver
of these rights should be made. Two primary tasks of the monitor-
ing process should be:

A.to determine whether substantive and procedural rights are
complied with, notification of such rights is properly and timely
given, and any waivers of these rights are properly obtained; and

B. to evaluate the effectiveness of the rights granted, the manner
of giving notice of these rights, and the procedures for obtaining
waivers in protecting individuals from unjust, unfair, or improper
interventions and coercive actions.

Commentary

Standard 2.2 identifies in general terms a second primary focus of
monitoring, to implement Standard 1.2 A. This standard requires
that a three-fold task—identification, assessment, and prescription
—be performed by each monitor. Each monitor is required to initial-
ly identify all rights—constitutional, statutory, and administrative—
that attach to persons coming under the jurisdiction of the agency
being monitored. Having completed a systematic identification of
these rights, each monitoring mechanism is required to determine:
whether these rights are being protected and complied with; whether
notice of any of these rights is required to be given and whether such
notification is being properly given; and whether any of these rights
can be waived and if so whether waivers are being properly obtained.

In addition to making the above determinations, each monitor
performing the evaluative function should evaluate the effectiveness
of these rights, of the manner of notification, and of the process of
obtaining waivers, both in theory and in their application in protect-
ing persons from arbitrary or unfair proceedings, interventions, or
coercive actions. Appropriate concerns of evaluation here would in-
clude such notions as whether notice is in a clear, concise, under-
standable form, in the child’s and parent’s native tongue, and whether
the waiver is voluntary.”®

See, e.g., the Adjudication volume for a method of determining voluntari-
ness of a plea admitting the allegations of a petition.
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2.3 Mandated provisions, duties, and obligations.

Monitoring mechanisms should identify the mandatory provisions,
duties, and obligations of any agency, process, program, or facility
being monitored. Two primary tasks of the monitoring process
should be:

A. to determine that each provision is observed and each duty
and obligation is properly performed and executed; and

B. to evaluate the effectiveness of such provisions, duties, and
obligations in promoting, among other considerations, a just, fair,
and efficient means of processing and serving juveniles who are un-
der the jurisdiction of the agency, process, program, or facility.

Commentary

Standard 2.3 focuses on the mandatory operations of the orga-
nization being monitored. This standard requires that the same
identification and assessment process previously noted be applied
to the provisions for performance of the duties and obligations of
the agency, program, etc., being monitored. Some of these duties
and obligations will correspond to the rights of individuals under
the agency’s jurisdiction and will become subject to scrutiny during
the identification and assessment of such rights. See Standard 2.2.
Others, however, will not relate to any specific individual rights and
it is with these that Standard 2.3 is especially concerned. Monitors
should systematically identify these provisions, duties, and obliga-
tions, evaluate the agency’s performance of them, and assess their
effectiveness in promoting a just, fair, and efficient means of pro-
cessing and providing services to juveniles. For example, an intake or
probation officer may be required to notify a supervisor or superior
of a decision or an action taken. The designated monitor should
determine whether such notification regularly occurs and evaluate
the effectiveness of the notice in informing the superior of the nature
of the action or decision and the reasons for it. Any provisions
pertaining to an agency’s self-monitoring activities, and any obliga-
tions relating to the recording and documentation of activities would
also be within the scope of this standard.

Provisions of the law concerning such things as health, safety, and
sanitation requirements or building code regulations that apply to
correctional institutions are another example. State law often pro-
vides for various individuals or groups to visit and inspect correc-
tional institutions.”! Monitoring mechanisms should ensure tha