
485

1st Amendment claims
causation in, 27
designated public forum and, 

234
and employer belief in activity 

as 1st Amendment 
activity, 83 n.89

establishment clause, 241–244
fighting words and, 231–232, 

245–247
forum approach and, 232–236
free exercise clause, 241–244
funerals and, 234–235
and government regulation of 

speech, 230–233
government speech and, 

235–236
intermediate scrutiny in, 233
interpretation of amendment 

vs. interpretation of 
Section 1983 in, 15–16

levels of scrutiny in, 232–233
limited public forum and, 234
nonpublic forum and, 234
rational basis test and, 232–233
recording police activity, 

244–245

retaliation against private 
citizens, 239

retaliation for public employee 
speech, 236–238

retaliatory arrests, 245–247
strict scrutiny in, 233–234
student speech, 239–241
traditional public forum and, 

233–234
2nd Amendment, 15

ad hoc tests with, 273–274
analytical approaches with, 

271–274
Heller and, 266–269
history and, 271–272
McDonald and, 269–270
National Firearms Act and, 

265–266
practical considerations with, 

279–281
pre-Heller, 265–266
text of, 271–272
tradition and, 271–272
two-part approach with, 

272–273
“what” challenges with, 

277–281

INDEX
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“where” challenges with, 
276–277

“who” challenges with, 
274–276

4th Amendment, 16, 220 n.82
after-acquired evidence and, 

301–303
arrests and, claims arising out 

of, 306–307
bystander liability and, 304–305
canines in, 299
chemical agents and, 298–299
control holds, 299–301
deadly force and, 297–298
dogs in, 299
drug testing and, 309, 311–312
energy weapons, 301
evidentiary issues, 301–304
failure to intervene and, 306
integral participation and, 305
nonlethal force, 298
open fields and, 290
police behavior and, 82 n.78, 154
police policy violation and, 304
privacy expectations and, 289
probable cause and, 293
provocation evidence and, 

303–304
qualified immunity and, 49–50
in schools, 307–310
search defined, 291–292
seizure defined, 292–293
specific claims, 304–306
strip searches and, 308–309

use of force and, 294–304
warrant requirement and, 

289–291
in workplace, 310–313

5th Amendment, 81 n.72, 179, 
345, 355 n.1

8th Amendment
cruel and unusual punishment, 

371–389
and excessive bail, 364–367
and excessive fines, 367–371
and state of mind, 131

11th Amendment, 38–42, 74, 
87n123, 133, 172–174, 
183–184, 216 n.53

14th Amendment, 5, 15, 17, 171
1st Amendment and, 230
2nd Amendment and, 270
5th Amendment and, 81 n.72
8th Amendment and, 364, 

369–370
affirmative duties and, 408–411
background on, 405–411
culpability requirements, 

406–407
disciplinary hearings and, 418
Ku Klux Klan and, 168
liberty in, 406
local code enforcement and, 

417–418
and nature of claim, 414–415
parking violations and, 417
police officers and, 412–413
procedural due process and, 

414–418

2nd Amendment, continued
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property in, 405–406
schools and, 414
special relationships and, 

408–411
state action and, 21, 23
state-created dangers and, 

408–411
substantive due process and, 

412–414
textual sources and, 407–408
traffic violations and, 417

A
absolute immunity, 186–200

personal capacity and, 42–46
qualified vs., 42
abstention doctrines, 64–67
abuse of state power, 22–23
accrual, 62–63
ADEA. See Age Discrimination 

in Employment Act 
(ADEA)

administrative res judicata, 60
affirmative defenses, 150–152, 

175–176
after-acquired evidence, 

301–303
Age Discrimination in 

Employment Act 
(ADEA), 145 n.100

appeals
qualified immunity, 54–55
state liability and, 42
arbitration decisions,  

61–63

arrests
claims arising out of, 306–307
retaliatory, 245–247

Article III standing, 14, 122–123
attorney-client privilege, 179
attorneys’ fees

11th Amendment and, 74
computation of award, 73–74
ethical considerations, 75
incomplete success and, 72
judicial relief and, 72–73
nominal damages and, 71–72
pendent claim and, 72
prevailing defendants not 

entitled to, 71
prevailing plaintiff entitled to, 

70–71
pro se plaintiff and, 73
Rule 68 and, 74–75
statutory, 70–75
and “success on significant 

issue,” 71

B
bail, excessive, 364–367
Bail Reform Act, 365–366
bifurcation, 156–157
Bill of Rights, 15
Burford abstention, 66–67
bystander liability, 304–305

C
canines, as force, 299
capacity of claim, 28–29
case initiation, 116–125
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cause of action, elements of, 
168–169

chemical agents, as use of force, 
298–299

chokeholds, 299–300
Civil Rights Act of 1871, 5, 

188–189
claim capacity, 28–29
claim elements, Section 1983, 6–7
collateral order doctrine, 183–186
Colorado River abstention, 66
Commerce Clause, 15
compensatory damages, 68
conditions precedent, 137
conspiracy claims, 9
constitutional rights

enforceable under section 1983, 
14–17

municipal liability and, 31
control holds, 299–301
cost-allocation scheme, 38
court, readiness for, 121–125

D
damages

collection of, as practical 
consideration, 120–121

compensatory, 68
insurance and, 121
nominal, 71–72
punitive, 68–69

deadly force, 297–298
defendants

bifurcation and, 156–157
discovery and, 157–163

Doe, 21
in individual vs. official 

capacity, 132–134
information gathering, 147–163
investigation, 147–163
John Doe, 134–135
litigation considerations, 

147–163
municipal, 20
naming of, in pleading, 

132–135
personhood of, 152
policy makers as, 20–21
removal and, 148–150
section 1983, 19–21
state, 20

defenses
affirmative, 150–152, 175–176
immunity, 151–152
personhood and, 152
in response to complaint, 

150–156
in retaliation for public 

employee speech, 
236–238

Rule 12, 176–177
deliberative process privilege, 178
deposition, Rule 30(b)(6), 160–161
discovery

defendant considerations with, 
157–163

expert witnesses and, 161–162
forum selection and, 126
initial disclosures in, 158
limits on, 158–160
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privilege and, 158–159
qualified immunity and, 51–53, 

159, 177–178
Doe defendants, 21
dogs, as force, 299
domestic relations doctrine, 67
Dormant Commerce Clause, 15
drug testing, 309, 311–312
Due Process Clause, 15, 220 n.82, 

232, 270, 281, 364. See 
also 14th Amendment

E
Eighth Amendment, 7
electronic search, 309–310, 312–313
employment screening, municipal 

liability and, 33–34
energy weapons, 301
Equal Protection Clause, 7
Establishment Clause, 15, 241–244
“every person,” 169–170
evidentiary issues, 177–180, 

301–304
evidentiary privileges, 178–179
exhaustion

requirements, 123–125
state remedy, 55–60
statutory requirements for, 123

expert witnesses
discovery and, 161–162
as procedural issue, 179–180

F
factual investigation, 117–121
failure to intervene, 306

federal court jurisdiction, 9
federal regulations enforcement, 

under section 1983, 19
Federal Rules of Civil Procedure

8, 8
9(a), 7–8
11, 116–117, 149
12, 176–177
12(b)(6), 153, 155, 174, 177
12(e), 143 n.64
15(a), 130
15(c), 134
16(b), 157
26(f), 157
30(b)(6), 160–161
56, 186
56(a), 180
68, 74–75

Federal Rules of Evidence, 
702(a), 180

federal statute enforcement, under 
section 1983, 18–19

Federal Water Pollution Control 
Act (FWPCA), 211 n.4

fighting words, 231–232, 
245–247

fines, excessive, 367–371
force

4th Amendment and use of, 
294–304

canine, 299
chemical agents, 298–299
control holds, 299–301
deadly, 297–298
energy weapons, 301
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evidentiary issues and use of, 
301–304

impact weapons, 299
nonlethal, 298
provocation evidence and, 

303–304
specific uses of, 297–301

forum selection
concurrent claims and, 125
and defendant choice of counsel, 

126–127
discovery and, 126
factors in, 125–127
initial, 125–128
jury trial and, 126
limitations on, 127
removal and, 127

Free Exercise Clause, 15, 
241–244

H
habeas corpus, 124
Heck doctrine, 55–57
holds, control, 299–301

I
IDEA. See Individuals with 

Disabilities Education Act 
(IDEA)

immunity. See also absolute 
immunity; qualified 
immunity

11th Amendment, 173–174, 
183–184, 216 n.53

defenses, 151
deprivation of, 170–171
judicial, 42–43, 152, 192–195
legislative, 46, 187–191
prosecutorial, 43–45, 152, 

195–200
witness, 45, 200
indemnification, 69, 120–121
individual capacity, personal vs., 

in pleading, 132–134
individual liability, 119
Individuals with Disabilities 

Education Act 
(IDEA), 123

“information and belief,” 
pleading on, 131–132

insurance, damages and, 121
integral participation, 305
intermediate scrutiny, 233
investigation
defendant’s, 147–163
plaintiff’s, pre-filing, 117–121

J
joint participation, 26
judicial immunity, 42–43, 152, 

192–195
jurisdiction

federal court, 9
pendent, 11
as procedural issue, 172–174
removal, 12, 127
state court, 12–13
supplemental, 11–12
takings and, 345–346

force, continued
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jury trial
demand, in pleading, 137
forum selection and, 126

justiciability, 121–123

K
Ku Klux Klan Act, 168

L
legal investigation, 117–121
legislative immunity, 46, 187–191
legislative privilege, 178
liability. See bystander liability; 

municipal liability; 
personal liability; state 
liability; supervisor 
liability

limitations period, 61
litigation

bifurcation and, 156–157
complexity of, 5
costs of, 119–121
defendant considerations, 

147–163
goals of, 119–121
plaintiff considerations, 

116–125
procedural issues in, 172–186
risks of, 119–121

local officials, 22–23

M
Marine Protection, Research, and 

Sanctuaries Act, 211 n.4
monetary relief, 68–69

mootness, 121–123
motion to dismiss

answering vs., 153–156
qualified immunity and, 

154–155
municipal defendants, 20
municipal liability, 29–34, 119–120

causation and, 30–31
cost-allocation scheme and, 38
employment screening and, 

33–34
individual liability and, 36–38
and municipal policies and 

practices, 30
personal capacity and, 

bifurcation of, 36
policy makers and, 31–32
qualified immunity and, 37–38
separating violation of 

constitutional rights 
and basis for, 31

supervisor liability vs., 34–35
training and, 32–33

municipal liability claims, 8

N
naming defendants, in pleading, 

132–135
National Firearms Act (NFA), 265
NFA. See National Firearms Act 

(NFA)
nominal damages, 71–72
nonlethal force, 298
notice of claim, 59, 118
notice of removal, 149–150

mas58759_B2_c5-10_BM_229-496.indd   491mas58759_B2_c5-10_BM_229-496.indd   491 4/15/21   11:06 AM4/15/21   11:06 AM



Index492

O
official capacity, 132–134, 

169–170
overregulation, takings by, 

338–342

P
parking violations, 417
participation, integral, 305
pendent jurisdiction, 11
pepper spray, 298–299
personal capacity

absolute immunities and, 42–46
claims, 42–46
individual vs., in pleading, 

132–134
judicial immunity and, 42–43
legislative immunity and, 46
municipal liability and, 36
official capacity vs., 169–170
prosecutorial immunity and, 

43–45
social workers and, 46
state liability and, 41
witness immunity and, 45

personal liability
qualified immunity and, 46–55
warrants and, 50–51

personhood, 13–14, 38–39, 152, 
169–170

pervasive entwinement, 26
Pickering test, 236–238
plaintiff counsel, case initiation 

overview for, 116–125
plaintiffs, section 1983, 13–14

plausibility, 128–130
pleading

conditions precedent, 137
jury trial demand in, 137
materials incorporated by 

reference, 132
naming defendants in, 132–135
“on information and belief,” 

131–132
plausibility and, 128–130
Section 1983 claims, 7–9
state of mind and, 130–131
venue in, 136–137

PLRA. See Prison Litigation 
Reform Act (PLRA)

police
14th Amendment and, 412–413
power exception, in takings, 

344–345, 348
recording of, 244–245
retaliatory arrests by, 245–247
violation of internal policies 

of, 304
policy makers

as defendants, 20–21
municipal liability and, 31–32

preclusion defenses, 60–61
pre-filing investigation, 117–121
Prison Litigation Reform 

Act (PLRA), 57–59, 
112 n.485, 123, 152

privacy expectations, 289
privilege(s)

attorney-client, 179
deliberative process, 178

mas58759_B2_c5-10_BM_229-496.indd   492mas58759_B2_c5-10_BM_229-496.indd   492 4/15/21   11:06 AM4/15/21   11:06 AM



493Index

deprivation of, 170–171
discovery and, 158–159
evidentiary, 178–179
informer’s, 178–179
legislative, 178

probable cause, 293
procedural issues, 172–186

affirmative defenses,  
175–176

collateral order doctrine, 
183–186

evidentiary issues, 177–180
expert witnesses, 179–180
jurisdiction, 172–174
Rule 12 motions, 176–177
summary judgment, 180–183

prosecutorial immunity, 43–45, 
152, 195–200

pro se plaintiff, 73
prospective relief, 39–40
provocation evidence, 303–304
public function, state action and, 

24–25
Pullman abstention, 64–65
punitive damages, 68–69

Q
qualified immunity

4th Amendment claims and, 
49–50

absolute vs., 42
appeals, 54–55
and appropriate level of 

specificity, 207–209
background on, 201–203

and clearly established law, 
206–207

collateral order doctrine and, 
184–185

and defendant conduct 
assessment, 209–210

defense, 151, 176
discovery and, 51–53, 159, 

177–178
and facts in dispute, 51–53
federal law and, 49–51
framework, 204–206
intent and, in constitutional 

claims, 51
motion to dismiss and, 154–155
municipal liability and, 37–38
as norm, 200
Pearson discretion and, 53–54
personal liability and, 46–55
pleading and, 9
procedural aspects, 51–54
raising defense, 51–53
Supreme Court treatment of, 

203–204
warrants and, 50–51, 82 n.78
who may assert, 47–48

R
rational basis test, 232–233
readiness for court, 121–125
recording police activity, 244–245
reference, materials incorporated 

by, 132
regulation, physical takings by, 

338–341
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relation-back, 61–62
release-dismissal agreements, 69
religion, 241–244
Religious Land Use and 

Institutionalized Persons 
Act (RLUIPA), 353, 
361 n.54

remedy exhaustion, state, 55–60
removal

in defendant considerations, 
148–150

jurisdiction, 12
in plaintiff considerations, 127

res judicata, 60
retaliation

against private citizens, 239
for public employee speech, 

236–238
retaliatory arrests, 245–247
rights, deprivation of, 170–171
ripeness, 59–60, 121–123, 349
RLUIPA. See Religious Land Use 

and Institutionalized 
Persons Act (RLUIPA)

Rooker-Feldman doctrine, 9–10

S
same-decision test, 182–183
schools

4th Amendment in, 307–310
14th Amendment in, 414

search. See also 4th Amendment
defined, 291–292
electronic, 309–310, 312–313
workplace, 310–311

Section 1983
claim elements, 6–7
claim pleading, 7–9
complaint requirements, 174–175
constitutional rights enforceable 

under, 14–17
defendants, 19–21
deprivation in, 170–171
“every person” in, 169–170
federal statute enforcement 

under, 18–19
functional role of, 7
habeas corpus vs., 124
litigation, complexity of, 5
plaintiffs, 13–14
state-of-mind requirements  

and, 6–7
Supreme Court decisional law 

and, 6
“under color of state law” in, 

171–172
seizure, defined, 292–293. See also 

4th Amendment
Social Security Act, 135
social workers, 46
speech, government regulation 

of, 230–232. See also 1st 
Amendment claims

standing
Article III, 14
and readiness for court, 

121–123
state action tests, 23–26
state administrative remedies, 

57–59

mas58759_B2_c5-10_BM_229-496.indd   494mas58759_B2_c5-10_BM_229-496.indd   494 4/15/21   11:06 AM4/15/21   11:06 AM



495Index

state court jurisdiction, 12–13
state defendants, 20
state judicial proceedings, 9–10
state judicial remedies, 55–57
state law, color of, 21–26, 

171–172
state liability
appeals and, 42
hybrid entities and, 41
and interplay of 11th 

Amendment and section 
1983 “person,” 38–39

personal capacity claims and, 41
prospective relief and, 39–40
treasury and, 39
waiver and, 41

state officials, 22–23
state of mind, pleading and, 

130–131
state-of-mind requirement, 6–7
state power, abuse of, 22–23
state remedy exhaustion, 55–60
statute of limitations, 61, 63

as affirmative defense, 150–152
plaintiff considerations, 118

strict scrutiny, 233–234
strip searches, 308–309
student speech, 239–241
sufficiently close nexus, 25
summary judgment, 180–183
supervisor liability

municipal liability vs., 34–35
standards, 35–36

supplemental jurisdiction, 11–12
Supremacy Clause, 15, 125

survivorship, 63–64
symbiotic relationship, 24

T
takings

categorical regulatory, 341–342
categorical variation, 348
causation and, 347–348
claims, 343–355
direct, 336–338
future of claims in, 350–355
indirect, 336–338
jurisdiction and, 345–346
nature of, 347
and nature of government 

action, 348–349
and nuisance law, 350
by overregulation, 338–342
partial regulatory, 342
physical, by regulation, 

338–341
physical invasion, 347–348
police power exception and, 

344–345, 348
and property law, 350
and reasonable economic 

use, 350
relevant parcel in, 343–344
ripeness and, 349
and state or local actions, 347
and time limitations, 349–350
types of, 336–342
vested rights and, 347

Tasers, 301
Tax Injunction Act, 67
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Title IX, 17
tolling, 63
traffic violations, 417
training, municipal liability and, 

32–33

U
use of force, 294–304

V
venue, in pleading, 136–137

W
waiver, state liability and, 41
warrants, 4th Amendment and, 

289–291
witness immunity, 45, 200
workplace, 4th Amendment in, 

310–313
wrongful death, 64

Y
Younger abstention, 65–66
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